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1. Case Study 5 - Use of psychological tests to confirm sexual
orientation

Field - Asylum and migration

Handout for participants

The facts of the case

In April 2015, Mr Okorie, a Nigerian national, submitted an application for asylum in an EU Member State.
In support of that application, he claimed that he had a well-founded fear of being persecuted in his country
of origin on account of his homosexuality. As a result of a decision made on 1 October 2015, the national
immigration authorities rejected Okorie’s application for asylum. Although they considered that his
statements were not fundamentally contradictory, they concluded that he lacked credibility on the basis
of a psychologist’s expert report. That expert’s report entailed an exploratory examination, an examination
of his personality and several personality tests, and concluded that it was not possible to confirm Okorie’s
assertion relating to his sexual orientation.

Okorie brought an action before the national administrative court, contending in particular that the
psychological tests he had undergone seriously prejudiced his fundamental rights under Article 1 (human
dignity) and Article 7 (respect for private and family life) of the Charter of Fundamental Rights of the
European Union (the Charter) and did not make it possible to assess the plausibility of his sexual
orientation. The national immigration authority contested the violation of fundamental rights, stating that

the tests are necessary to confirm sexual orientation and do not involve any physical examination or an
obligation to view pornographic photographs or videos. In addition, Okorie consented to the test.

Which pieces of EU Law are relevant here?
Charter
Article 1 — Human dignity
“Human dignity is inviolable. It must be respected and protected.”
Article 7 — Respect for private and family life

“Everyone has the right to respect for his or her private and family life, home and
communications.”

Article 47 — Right to an effective remedy and to a fair trial
“Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the

right to an effective remedy before a tribunal in compliance with the conditions laid down in this
Article.



“Everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal previously established by law. Everyone shall have the possibility of being
advised, defended and represented.

“Legal aid shall be made available to those who lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.”



Qualification Directive 2011/95/EU*
Article 4 provides that:

“1. Member States may consider it the duty of the applicant to submit as soon as possible all the
elements needed to substantiate the application for international protection. In cooperation with
the applicant, it is the duty of the Member State to assess the relevant elements of the application.

“2. The elements referred to in paragraph 1 consist of the applicant’s statements and all the
documentation at the applicant’s disposal regarding the applicant’s age, background, including
that of relevant relatives, identity, nationality(ies), country(ies) and place(s) of previous residence,
previous asylum applications, travel routes, travel documents and the reasons for applying for
international protection.

“3. The assessment of an application for international protection is to be carried out on an
individual basis and includes taking into account:

“(a) all relevant facts as they relate to the country of origin at the time of taking a decision
on the application, including laws and regulations of the country of origin and the manner
in which they are applied;

“(b) the relevant statements and documentation presented by the applicant including
information on whether the applicant has been or may be subject to persecution or
serious harm;

“(c) the individual position and personal circumstances of the applicant, including factors
such as background, gender and age, so as to assess whether, on the basis of the
applicant’s personal circumstances, the acts to which the applicant has been or could be
exposed would amount to persecution or serious harm;

“(d) whether the applicant’s activities since leaving the country of origin were engaged in
for the sole or main purpose of creating the necessary conditions for applying for
international protection, so as to assess whether those activities would expose the
applicant to persecution or serious harm if returned to that country;

“(e) whether the applicant could reasonably be expected to avail himself or herself of the
protection of another country where he or she could assert citizenship.”

It follows from the case law of the Court of Justice of the European Union (CJEU) that Article 4 of
Directive 2011/95/EU does not preclude national immigration authorities from ordering that an expert’s
report be obtained in the context of the assessment of the facts and circumstances relating to the declared
sexual orientation of an applicant.

Questions

! Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards
for the qualification of third-country nationals or stateless persons as beneficiaries of international
protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the
content of the protection granted, OJ 2011 L 337, p. 9.



Please answer question 1 before moving on to the next questions.

Question 1: Mr Okorie claims that certain aspects of the procedure before the national court violate
Article 47 of the Charter (effective judicial protection). Does Article 47 of the Charter apply to the
proceedings before the national administrative court?

a. VYes, the Charter is a catalogue of fundamental rights that, in principle, always applies, as is the case
with the European Convention on Human Rights (ECHR).

b. Yes, because the procedure before the national court concerns the application of
Directive 2011/95/EU.

c. No, the methods of assessment by the immigration authorities fall outside the scope of EU law, as
Directive 2011/95/EU does not harmonise the national rules on evidence.

d. No, this case concerns asylum, and Article 47 of the Charter guarantees the right to effective judicial
protection only for civil claims and in the context of a criminal prosecution.

Notes




Assuming the Charter applies:
Question 2: Discuss, on the basis of the relevant provisions of the Charter, if the interpretation of
Articles 1 and 7 of the Charter must comply with the same standards as those laid down by the ECHR and

the case law of the European Court of Human Rights (ECtHR).

Notes

Question 3: Is it compatible with the Charter to use a psychologist’s expert report on the basis of
projective personality tests to assess the veracity of a claim made by an applicant for international
protection concerning their sexual orientation? Specify the Charter provisions that are relevant to this
question and the relevant factors to be taken into account.

Notes
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Background information for trainers

Introductory Notes
This case study is based on CJEU, C-473/16, F., ECLI:EU:C:2018:36, 25 January 2018.

The case study only concerns the first question (see F., paragraphs 47-71) on the psychologist’s expert
report. The fact that the French and Dutch governments as well as the Commission had vigorously
contested the reliability of the expert’s report at issue is left outside the case study (see F., paragraph 58).

Questions and Answers

Question 1. Does Article 47 of the Charter apply to the proceedings before the national administrative
court?

a. Yes, the Charter is a catalogue of fundamental rights that, in principle, always applies, as is the case
with the ECHR.

b. Yes, because the procedure before the national court concerns the application of
Directive 2011/95/EU.

c. No, the methods of assessment by the immigration authorities fall outside the scope of EU law, as
Directive 2011/95/EU does not harmonise the national rules on evidence.

d. No, this case concerns asylum, and Article 47 of the Charter guarantees the right to effective judicial
protection only for civil claims and in the context of a criminal prosecution.

Introductory remarks

Itis important to start the analysis of a Charter case by checking, on the basis of Article 51 (1) of the Charter,
if the Charter applies. Feedback in response to this question could focus on the reasons for consistently
carrying out this important preliminary step (see Chapter 3 of the FRA handbook). In addition, Chapter 7
of that handbook, in which a checklist for the application of Article 51 (1) of the Charter is given, could also
be referred to.

It is very important to remember that EU fundamental rights apply only in situations that fall within the
scope of EU law. This is a major difference from the ECHR, which applies, in principle, in all cases. In applying
the Charter, it is necessary to check on the basis of Article 51 (1) of the Charter: is the case in question a
purely national situation in which the Charter plays no role, or does it fall within the scope of Union law in
which the Charter applies? The Article 51 (1) system essentially comes down to this: the application of
Union fundamental rights goes hand in hand with the application of other provisions of Union law. It is also
important to remember that the application of the Charter is always linked to the application of other
provisions of EU law.

This question as such is not explicit in F., and Article 47 of the Charter does not play a role in that case.
Correct answer

Option b is the correct answer (see situation A.3 in Chapter 7 of the FRA handbook).



Explanation

According to Article 51 (1) of the Charter, the Charter applies to all national measures implementing Union
law. According to the case law of the CJEU, “implementing Union law” has a broad meaning covering all
types of execution and application of Union law by the Member States. It means the same as “acting within
the scope of EU law” and covers all situations governed by EU law.

In this case, the application of the Charter is connected to Article 4 of Directive 2011/95/EU, which
concerns the duty of Member States to assess the relevant elements of the application for international
protection.

Option c is not correct. The exercise by Member States of such discretion qualifies, in principle, as
“implementing Union law”, regardless of whether it concerns a mandatory or optional exercise of
discretionary powers (see situation A.3 in the FRA handbook). That is why option c is not correct. In
addition, it is possible to refer to situation A.4 in Chapter 7 of the FRA handbook: measures falling within
the procedural autonomy of Member States qualify as implementation in the sense of Article 51 (1) of the
Charter.

Option a is not correct (see introductory remarks).

Option d is not correct. An important added value of Article 47 of the Charter in comparison with Article 6
of the ECHR is that its scope of application is not limited to civil claims and criminal prosecution. It therefore
also applies in other fields of litigation, such as asylum and migration and taxation (see the explanations on
Article 47 and Article 52 (3) of the Charter).

Question 2. Discuss, on the basis of the relevant provisions of the Charter, if the ECHR and the case law
of the ECtHR are relevant to the interpretation of Articles 1 and 7 of the Charter.

Correct answer:

Yes. The ECHR and the case law of the ECtHR are, in principle, relevant to the application of Article 7 of the
Charter. In this case, however, the CJEU does not refer to case law of the ECtHR. This is probably because
the use of a psychologist’s expert report on the basis of projective personality tests does not pass the
proportionality test of Article 52 (1) of the Charter.

Explanation

The ECHR does not constitute a legal instrument that has been formally incorporated into Union law.
However, the Charter contains rights that correspond to rights guaranteed by the ECHR (“corresponding
rights”). By virtue of Article 52 (3) of the Charter, the meaning and scope of those corresponding Charter
rights are to be the same as those laid down by the ECHR (including the case law of the ECtHR). The ECHR
establishes the minimum threshold of protection. Union law may provide for more extensive protection
(see the last sentence of Article 52 (3) of the Charter, and Chapter 2 and steps 9 and 10 in Chapter 8 of the
FRA handbook).

Article 52 of the Charter — Scope and interpretation of rights and principles

“3. In so far as this Charter contains rights which correspond to rights guaranteed by the
Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and



scope of those rights shall be the same as those laid down by the said Convention. This provision
shall not prevent Union law providing more extensive protection.”

How do | know if there are corresponding rights at stake?

The answer can be found in the explanation on Article 52 (3) of the Charter and in the explanation on the
specific Charter provision at issue in ‘Explanations relating to the Charter of Fundamental Rights’ (available
on EUR-LEX, in ‘Treaties/Other treaties and protocols’; OJ C 303, 14.12.2007).

Explanation on Article 7 — Respect for private and family life

“The rights guaranteed in Article 7 correspond to those guaranteed by Article 8 of the ECHR. To
take account of developments in technology, the word ‘correspondence’ has been replaced by
‘communications’.

“In accordance with Article 52 (3), the meaning and scope of this right are the same as those of
the corresponding article of the ECHR. Consequently, the limitations which may legitimately be
imposed on this right are the same as those allowed by Article 8 of the ECHR:

“'1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

“'2. There shall be no interference by a public authority with the exercise of this right except such
asisin accordance with the law and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the protection of the rights and freedoms of
others.”

Explanation on Article 52 — Scope and interpretation of rights and principles

“Articles of the Charter where both the meaning and the scope are the same as the corresponding
Articles of the ECHR: [...] Article 7 corresponds to Article 8 of the ECHR,”.

Question 3: Is it compatible with the Charter to use a psychologist’s expert report on the basis of
projective personality tests to assess the veracity of a claim made by an applicant for international
protection concerning their sexual orientation?

Introductory remarks

Chapter 8 of the FRA handbook gives a structured framework for the examination of whether or not a
national provision is compatible with the Charter. To make sure all necessary steps are taken, it is advisable
to use this checklist. In this case, the assessment should involve Article 52 (1) of the Charter (the general
clause for limitations).

The conditions laid down in Article 52 (1) of the Charter are as follows.

- Are the limitations provided for by law?

- Isrespect for the essence of the fundamental right at issue guaranteed?
- Do the limitations serve a legitimate objective?

- Isthe limitation appropriate to address the problem identified?



- Does the limitation go beyond what is necessary to achieve the objective pursued? Are there any
measures available that would interfere less in fundamental rights?
- Are the limitations proportionate to the aim pursued?

In this case, the focus is on the proportionality test.
Correct answer

No. It is incompatible with Article 7 of the Charter (see F., paragraphs 50-70). The CJEU does not deal with
Article 1 of the Charter.

Explanation

The use of a psychologist’s expert report such as that at issue in the main proceedings constitutes an
interference with that person’s right to respect for their private life (see F., paragraph 54). The interference
with the private life of the applicant for international protection arising from the preparation and use of
such an expert’s report is, in view of its nature and subject matter, particularly serious (see F.,
paragraph 60).

In this regard, it is relevant that consent is not necessarily given freely; it is de facto imposed under the
pressure of the circumstances in which applicants seeking international protection find themselves (see F.,
paragraph 53).

As this case concerns an interference, the conditions laid down in Article 52 (1) should be checked (see
introductory remarks).

The CJEU goes directly to the proportionality test. What is decisive is that the impact of such an expert’s
report on the applicant’s private life seems disproportionate to the aim pursued. In the light of the
seriousness of the interference with the right to privacy, the test cannot be regarded as proportionate to
the benefit that it may represent for the assessment of the facts and circumstances set out in Article 4 of
Directive 2011/95/EU. The following elements viewed together are relevant in this regard.

- The interference with the private life of the applicant for international protection arising from
the preparation and use of such an expert’s report is particularly serious.

- Such an expert’s report is based, in particular, on the fact that the person concerned undergoes a
series of psychological tests intended to establish an essential element of their identity that
concerns their personal sphere in that it relates to intimate aspects of their life.

- Principle 18 of the Yogyakarta Principles on the application of international human rights law in
relation to sexual orientation and gender identity states that no person may be forced to
undergo any form of psychological test on account of their sexual orientation or gender identity.

In addition, such an expert’s report cannot be considered essential for the purpose of confirming the
statements of an applicant for international protection relating to their sexual orientation to adjudicate on
an application for international protection based on a fear of persecution on the grounds of that
orientation.

Further Reading

Chapter 1 ‘Field of application’ and ‘What is the rationale of Article 51?' and Chapters 3, 4, 7 and 8 of the
FRA handbook.



Ferreira, N. and Venturi, D. (2018), ‘Testing the untestable: The CJEU’s decision in Case C-473/16, F V
Bevandorlasi Es Allampolgarsagi Hivatal (28 June 2018)’, EDAL — European Database of Asylum Law,
available at https://ssrn.com/abstract=3204321.
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duHaHcupa ce no Mporpama ,,Mpasocbgue” Ha EBponeitckua cbios (2014-2020).
CbabprKaHMeTo Ha Ta3u nybnauKauusa oTpassBa riegHaTta To4YKa Ha CBOA aBTop M
eAMHCTBEHO TOW HOCW OTroBOPHOCT 3a HeA. EBponeickata KOMUCUSA He HOCU
OTFOBOPHOCT 33 HaYMHWUTE, MO KOUTO MHPOPMALMATA B TO3N AOKYMEHT 6U morna ga
61:,0,6 MN3MN0N3BaHa.

1. Kasyc 5 — llcnxonormyeckm TectoBe 3a NOTBbPKAABAHE Ha
CeKcyasiHaTa opueHTaunA

O6aacm — Yéexcuwie u muepayus

Pa3neyaTtKa 3a y4acTHUUUTE

O6cToaTencTBaTa no cayyan

Mpe3 m. anpun 2015 r. r-H OKopue, HUTePUNCKU FparkaaHWH, NoAaBa 3asB/eHMe 3a ybexuule B AbprKaBa
oT EC. KaTo aprymeHT B TOBa 3asB/IeHME, TON TBbPAU, Y€ U3NMTBA OCHOBATE/IEH CTPAX OT NpecnenBaHe B
cobcTBEHATa CUM CTpaHa 3apagM CBOATa XOMOCEKCYaNHOCT. B pesyntat Ha pewenne oT 1.10.2015 r.,
HaUMOHA/IHATE MMMUIPALMOHHMU BAACTM OTKa3BaT Ha WMCKaHeTo Ha r-H OKopue ga noayun ybexulue.
Bbnpekn 4ye ca cmeTHaaW, Ye TBBPAEHMATA My He ca PyHAAMEHTANHO NPOTMBOPEYMBU, BAACTUTE
3aK/t04aBaT, Ye He MoraT ga ce OTHecaT C AOBepuve KbM Ka3aHOTO OT HEero, 3apaiu pesyntatute oT
npoBeseH MNCUXONOTMYECKM TEeCT M AOKA3Za KbM Hero. TO3M eKcnepTeH AOKNAA BK/OYBA MHTEPBIO,
JINYHOCTEH aHaNM3 U HAKOMKO JIMYHOCTHM TeCTa, a 3aK/10YeHMATA Ha ekcnepTta bmaum, ye He MoXKe ga ce
NOTBbPAM KAaTErOPUYHO AOCTOBEPHOCTTA Ha TBbPAEHMATA Ha r-H OKopue OTHOCHO HerosaTa CeKcyasiHa
opueHTaumA.

OKopue nogasa Monba npen HaUMOHANAHWUA aAMMUHUCTPATMBEH Cbf, TBbPAEMKM B YaCcTHOCT, ye
NCUXONIOTUYECKUTE TECTOBE, HAa KOUTO € 61N NOAN0XKEH, CEPUO3HO Ca HAaKbPHMAN HErOBU OCHOBHM MpaBa
no peaa Ha yneH 1 (YoBeLWKO AOCTOMHCTBO) U YieH 7 (3auMTaHe Ha IMYHUA U CEMENHUA KUBOT) OT XapTaTa
Ha OCHOBHUTe npaBa Ha EBponenckusa cbio3 (XapTata) M He e BUN0 BB3IMOMKHO A3 b6bAe oOueHeHa
npaBgonofobHOCTTa Ha Heroeute TBbLPAEHMA 3a CeKcyasHaTa My oOpueHTauusa. HauuoHanHuTe
UMMUIPaLMOHHM BNACTU OCMOPBaT TBbPAEHMETO 3a HapylleHMe Ha OCHOBHWM MpaBa, 3aABABalKW, ue
TecToBeTe ca Heobxoaumu, 3a Aa 6bhe yCTaHOBEHA CEKCyasiHaTa OPMEHTALMA Ha NNLETO U CbLUTE He
BKAIOYBAT GM3MKANEH Mpernes Uau 3agb/KeHue NMUETO A3 resa nopHorpadCcku CHUMKK Uan duamm.
OcseH ToBa OKopue ce e cbrnacun ga 6bae NoaN0XeH Ha TecT.

Kou pasnopenbu ot 3akoHoAaTencTsoTo Ha EC ca peneBaHTHM B TO3M Cay4Yai’?
Xaprarta
YneH 1 —YoBeLKO AOCTOMHCTBO

“YoBeLKOTO AOCTOMHCTBO € HEHaKbpHMMO. To TpAbBa Aa ce 3a4MTa U 3awwmTasa.”
YneH 7 — 3aumMTaHe Ha INYHMA N CEMENHMUA KNBOT

“BcekM Mma MpaBo Ha 3auMTaHe Ha HeroBuA NIMYEH U CEMEEH }KMBOT, HAa HEroBOTO XUAULLE U
TallHaTa Ha HerosuTe cbobLeHNs.”

YneH 47 — MNpaBo Ha edpeKTUBHM NPABHM CPeACTBA 3a 3alLMTa U Ha CNpaBea/IMB NPoLL.ec
“Bcekn, UnnTo npasa U cBoboaAW, rapaHTUpaHu OoT NpaBoTo Ha Cblo3a, ca UM HapylweHu, uma

NnpaBo Ha ed)eKTMBHVI npasHU CpeacTBa 3a 3aWuTa npe Ccva B CbOTBETCTBUE C NpeasugeHnUTe B
HacToAWMA YneH ycaoBuA.



“Bceku Mma nNpaBo HeroBoTo Aeno Aa bbae rneaaHo cnpasegnBo v Ny6ANYHO B pasymMeH CPOK OT
HesaBMCMM W 6esnpucTpacTeH cbh, NpPeABapuTeNHO Cb34ageH CbC 3aKoH. Bcekn uma
Bb3MOMHOCTTA Aa 6bAe CbBeTBaH, 3allMTaBaH U NpeacTaBasABaH.

“Ha nuuaTa, KOMTO He pasnonaraT C AOCTaTbYyHO CPeacTBa, Ce MpenaocTaBs MpPaBHa MOMOLL,
[OKOIKOTO Ta3n NoMolL, e HeobxoaMMa, 3a Aa Ce OCUTypu peaneH A0CTbN A0 npasocbaue.”



[OunpekTtusa 3a npusHasaHerto 2011/95/EC!
YneH 4 npeasuaa:

“1. ObpskaBMTe-YIeHKM MOraT [a MNPEeLEeHAT, Ye e 3a4b/IKeHNe Ha MOAuTeNa Aa npeacTtaBu BbB
Bb3MOXHO Hal-KpaTbK CPOK BCMYKM HEOBXOAMMW eNemeHTM B noaKpena Ha cBoATa mosba 3a
MexayHapoaHa 3akpuna. [bpKaBaTta-uieHKa clefBa 4a OUueHW, B CbTPYAHMYECTBO C MOAUTENS,
e/leMeHTUTE, CBbP3aHKN ¢ monbarTa.

“2. EnemeHTUTE, NocoveHn B naparpad 1, ce CbCTOAT OT AEKNAPALUN HA MONUTENA U OT BCUYKM
[OKYMEHTM, C KOUTO pasnonara MOAUTENAT, 3a CBOATA Bb3PacT, MWUHA/O, BKAOYMTENHO W 33
CBbP3aHUTE C HEro POAHUHW, CAMOIMYHOCT, rpaxAaHcTBo(a), AbprKasa(M), KaKTo 1 32 MACTOTO UK
MecTaTa Ha npegullHO npebuBaBaHe, NPeaxoAHM MosbM 3a yberkulie, 3a CBOA MapLUpyT Ha
MbTyBaHe, JOKYMEHTU 33 MbTyBaHe, KaKTO M NPUYMHM 3a NoJaBaHe Ha Mosiba 3a MeXayHapoaHa
3aKkpuna.

“3. OugeHsBaHeTO Ha MonbaTa 3a mexayHapoaHa 3aKkpwuna cnensa Aa 6bae M3BbPLUEHO 33 BCEKU
oTAeneH Cyval, KaTo ce B3eMaT Nof, BHUMaHWE CNeaHUTE eIeMeHTU:

”(a) BCNYKN OTHOCUMU d)aKTM, CBbP3aHM C AbprKaBaTa Ha NPOU3X04 B MOMEHTA Ha B3EMAHETO
Ha peleHune no MO}'I6aTa, BKZIIOYUTE/THO 3aKOHUTE U NOA33aKOHOBUTE aKTOBE Ha AbpXKaBaTa

Ha Npoun3xona, KaKTo U HAYUHDBT Ha TAXHOTO NpunaraHe,;

“(6) BCMYKM OTHOCMMM aKTM, CBBbP3aHW C AbprkaBaTa Ha MNPoOU3Xod B MOMEHTa Ha
B3EMAHETO Ha pelleHne No moabaTa, BKAOUMTEIHO 3aKOHUTE U NOA33aKOHOBUTE AaKTOBE HA

ObpyKaBaTa Ha NPOU3X0A, KAKTO U HAYMHBT Ha TAXHOTO NpuNaraHe;

”(B) BCUYKN OTHOCMMU d)aKTVI, CBbP3aHM C AbpXKaBaTa Ha Npon3xod B MOMEHTA Ha B3EMAHETO
Ha peleHune no N\OJ'I6aTa, BKZIIOYUTENTHO 3aKOHUTE U NOA3aKOHOBUTE aKTOBE Ha AbpXKaBaTa

Ha Npoun3xona, KakKTo U HAYUHDBT Ha TAXHOTO NpunaraHe,;

“(r) dakTbT anu cnen HanyckaHeTo Ha AbprKaBaTa Ha MPOM3X0A MOIUTENAT € YNpPaXKHABa
OeNHOCTU, YMATO eAMHCTBEHA UM OCHOBHa Uen e 6una aa ce cb3gagaT HeobxogumuTe
ycnoBus, 3a Aa ce nogage monba 3a MexayHapoaHa 3akpuaa, € Len aa ce onpeaeny ganm
Te3n AeMHOCTM BUXa ro U3N0XKUAN Ha NpeciesBaHe UK Ha TEXKM NoceraTencTea, ako Tou
61 ce 3aBbpHa B Ta3u AbprKasa;

“(n) panu e pasymHo fa ce cMATa, Ye MOAUTENAT 61 MOrb/ A4a ce MoJi3Ba OT 3aKpuaaTa Ha
Apyra AbprkaBa, YNEeTO rPaKaaHCTBO TOM 6M MorbAa Aa noucka.”

Ot npakTtukaTta Ha Cbaa Ha EC cneaBa, ye uneH 4 ot [upektusa 2011/95/EU He cb3pasa npedka npepj,
HAUMOHA/IHUTE MMUTPALMOHHM BACTU Aa MOMCKAT U3rOTBAHETO Ha eKCcnepTeH AOKAaf4 B KOHTEKCTa Ha
OLEHKa Ha ¢aKTonormatTa M obCToATENCTBATA, CBbP3aHW C AeKnapupaHata OT MOJUTENs CeKCyaslHa
opueHTaumA.

Bbnpocu

1 Onpektnsa 2011/95/EC Ha EBponeickua napanameHT 1 Ha CbBeTa oT 13 gekemspu 2011 roamMHa OTHOCHO CTaHAAPTH 33
onpeaensiHeTo Ha rpaXkaaHu Ha TPeTU AbpKaBM UK AL 6e3 rpaXkAaHCTBO KaTo /1MLa, Ha KOMTO e NpefocTaBeHa
MeXAyHapoaHa 3aKpua, 3a eAUHHUA CTATYT Ha BexXaHuUTe AW Ha NMLAaTa, KOUTO OTFOBAPAT Ha YCI0BUATA 3a cybcuanapHa
3aKpWa, KaKTo U 3a CbAbPrKAHMETO Ha NpeAocTaBeHaTa 3akpuaa, 0J 2011 L 337, p. 9.



Mons, omeosopeme Ha 8bnpoc 1 npedu 0a npemuHeme Kom
cnedsawjume 8brpPOCU.

Bbnpoc 1: I-H OKopue TBHPAMN, Ye onpeaeneHn acneKkTy oT NPOU3BOACTBOTO Npes HaLuMOHAJEH Cby, ca B
HapylueHue Ha pa3nopeabuTte Ha uneH 47 ot XapraTa (epeKTMBHM NpaBHU cpeacTBa 3a 3awumTa). Mpunara
u ce uneH 47 ot XaprtaTta B NpoM3BOACTBOTO, KOETO Ce BOAM Npepg, HauMOHaNHUA agMUHUCTPaTUBEH cba?

a. Ja, XapTaTa e KaTa/ior Ha OCHOBHUTE NpaBa Mo NPUHLMN, BUHArM ce Npuaara; Takasa e
EBponelickaTa KOHBEHLMSA 3a YoBeLWKKUTe npasa (EKYN).

b. [a, 3awoTo npoueaypaTta npes, HauMoHaHMA CbA, Kacae NpuaaraHeTo Ha
Ounpektnea 2011/95/EC.

c. He, 3a0T0 meToaMTe 3a OLEHKa OT CTPaHa Ha UMUTPaLMOHHWUTE B/1IacTM He NonaaaT B 0bxBaTa Ha
3aKoHoaaTescTBoTo Ha EC, Thid KaTo Anpektnea 2011/95/EC He XapMOHMU3MPa HaLMOHaIHMTE

npasuia 3a oueHKa Ha A0Ka3aTesicTBaTa.

d. He, To3u1 Kasyc Kacae ybeuiue, a uneH 47 oT XapTaTta rapaHTMpa NpaBoTo Ha edpeKTUBHa CbaebHa
3alMTa Camo B C/ly4alt Ha TPaXKAaHCKM XKanbu 1 B KOHTEKCTa Ha HaKa3aTe/IHO NPOU3BOACTBO.

benexku




AKo npuemem, 4e Xapmama ce npunaaa:

Bbnpoc 2: O6¢cbaeTe, Ha 6a3a Ha penieBaHTHUTe pa3nopeabu Ha XapTaTa, 4a/IM Tb/IKYBaHETO Ha Y/leHoBe
1 1 7 ot Hen TpAGBBa Aa CNA3AT CbLUUTE CTAaHAAPTU KaTo Te3u, 3anerdHanm B EKMY v npaktukarta Ha ECMY.

benexcku

Bbnpoc 3: Cnopeg pasnopeabute Ha XapTaTa, Bb3MOXHO /M € A3 Ce MON3Ba MNCUXONOrUYEcKa
€KCMepTU3a C BKIIOYEHU NMPOEKTUBHU TECTOBE Ha JIMYHOCTTA, C Len Aa ce OLEeHU AO0CTOBEPHOCTTa Ha
TBbPAEHUE HA KaHAMAAT 33 MeXAYHapoAHa 3aKpUAa No OTHOLIEHUE HA CeKCyasHaTa OpMEeHTauMA Ha
cbwmA? NocouyeTte oHe3n pasnopeAbu oT XapTaTa, KOUTO CMATATE 32 OTHOCMMMU KbM TO3U BbMNPOC, a CbLL,0
u pakTopute, Kouto TPA6BA A3 6bAAT B3eTU NOA BHUMAHME.

benexcku




®uHaHcupaHo ot lNMporpamara ,,lpaBocbame Ha EC (2014-2020r.).

B HacToAWaTa I'Iy6IWIKaLJ,MF| € npeactaBeHoO BUXKAOAHETO Ha aBTOpPa NO pasrnexagaHute
BbNpPOCM W CBbOTBETHO aBTOPBT HOCKU UANATA OTrOBOPHOCT 3a CbAbpPXKaAHUETO.
EBpOI‘IeﬁCKaTa KOMUCHUA HE HOCU KaKBaTO U Aa 6uno OTrOBOPHOCT 3@ Bb3MOXHUTE
HA4YMNHU Ha yn0Tpe6a Ha VIHd)OpMaLI,VIHTa, KOATO Ce CbAabpXKa B HACTOAWLATa
ny6ankaumsa.

NHdpopmauma 3a obyuntennte

BcTbnuTenHN Benesku:
HactoawmaT Kasyc Kacae aeno Ha CEC C-473/16, F., ECLI:EU:C:2018:36, 25 aHyapu 2018 r.

KasycbT Kacae camo nbpBus BbNpocC (BuK aeno F., naparpad 47—71) oTHOCHO cbaebHO-NCcMXoI0rMyeckaTa
eKkcnepTusa. PakTbT, ye npasuTencTsaTta Ha ®paHuma U HuaepnaHams, Kakto n KomucumaTa ca ocnopuan
Ha4eKOHOCTTa Ha BbMPOCHATa eKCnepTM3a 0CTaBa M3BbH 0OXBaTa Ha Kasyca (B aeno F., naparpad 58).

Bbnpocu 1 otroBopu

Bbnpoc Ne 1: YneH 47 ot XapTtaTta npuaara nm ce no oTHOWeEHUe Ha NPOU3BOACTBA Npes HauuoOHaNHUTe
aAMUHUCTPATUBHU CbauULLA?

a. [a, XapTaTa npeAcTaBisaBa KaTaiaor OT OCHOBHWUTE NpaBa, KOMTO Ce NpuaaraT BUHArU, KakTo u
EKMY.

b. [Oa, 3aw0To NPoM3BOACTBaTA Npes HaUMOHANHUTE CbAUNMLLA KAacaAT NPUIOXKEHUETOo Ha
OvpekTtusa 2011/95/EC.

c. He, meToguTe 3a oueHKa, U3MNON3BAHM OT CTPaHa Ha MMUIPALLMOHHWUTE BAACTU NOMNaAAT U3BBH
06xBaTa Ha eBponencKoTo Npaso, Tbit Kato Auperktnsa 2011/95/EC Ha npeasukaa
XapMOHM3NPaHEe Ha HaUMOHaNHUTe pasnopeabu B 061acTTa Ha CbbUpPaHETO M U3MNON3BAHETO Ha
[JOKasaTencTteaTa.

d. He, To31 cnyyali e oT o6nacTTa Ha y6exxunweTo, a uneH 47 oT XapTaTa rapaHTMpa NPaBoTO Ha
edeKTMBHa cbaebHa 3allMTa CaMo Mo OTHOLLIEHWE Ha rPaXKAaHCKM UCKOBE M B X043 Ha
HaKa3aTe/IHOTO NPOU3BOACTBO.

BcmvnumenHu 6enexku

KoraTo aHanM3Mpame TO3M BbMNPOC € HeobXOAMMO Ha MbPBO MACTO Aa MPELEHUM NPUNONKMMOCTTa Ha
XapTaTa Bb3 OCHOBA Ha ufieH 51, naparpad 1. Mpu aHanusa ciepBa Aa ce B3eme npegsua HeobxoaMmocTTa
OT HAaZNEXHOTO M3BbPLLUBAHE Ha Ta3W BaXKHa MbpBa CTbMKa (BMXK rnasa 3 oT HapbyHUKa Ha AreHumATa 3a
OCHOBHMTe npaBsa). Mose CbliLo TaKa Aa 6bAe HarnpaBeHa CnpasKa ¢ rnasa 7 oT HapbyHMKa, KOATO ChabpiKa
CMWCBK C KpUTEPUM 3a TOBaA Kora ce npuaara YneH 51, naparpad 1 ot Xaprara.

He TpabBa pa 3abpassme, 4ye ocHoBHMTe Mpasa Ha EC ce npuaarat camo B CUTyauuu, KOMTO nonazat B
0bxBaTa Ha NPUIOKEHNETO Ha €BPOMNENCKOTO NPABO. 3a pas/nKa oT EKMY, KoATo ce npuiara BUHAM U 33 BCUYKM
cydau. Mpu npunaraHeTo Ha XapTaTa ciefBa Aa ce NPOoBEPM Bb3 0CHOBa HauieH 51, naparpad 1 ganv cboTBETHUAT
Cny4ait npeAcTaBAABa U3LANO HAaLMOHaNEH BbNPOC, MO OTHOLWEHME Ha KOMTO XapTaTa He Urpae HUKaKBa
pons, unun nonaga B 06xsata Ha NPUNOXKEHNETO Ha NPaBoTo Ha EC n cboTBETHO XapTaTa ce npuaara. Han-
06,0 Ka3aHo, 3Ha4YeHMeTo Ha YneH 51, naparpad 1 e cnegHOTO: NpUNAraHeETO Ha OCHOBHUTE npaea Ha EC
BbPBM PbKA 3a pbKa C MPUAAraHeTo Ha ApyruTe pasnopenbr Ha eBponenckoTo NpaBo. BaxkHO e CblLuo TaKa
43 MOMHMM, Ye npunaraHeTo Ha XapTaTa BMHarM e CBbpP3aHO C NPWAAraHeTo Ha Apyru pasnopeabu Ha
npasoTo Ha EC.

BbnpochT KaTo TaKbB He e MOCTaBeH U3PUYHO B C/1y4as Ha F., cnefoBaTenHo YieH 47 ot XapTtaTta He urpae



PONA B HAaCTOAWMA Ka3ycC.
lpasgunHuam omeaosop

MpasunHuam omeaogop e b (BUX cutyauma A.3, rnasa 7 oT HapbyHMKa Ha AreHumMATa 332 OCHOBHUTE NpaBa).

ObsacHeHue

CovrnacHo uneH 51, naparpa¢ 1 ot XapTaTa, TA ce npuaara no OTHOLEHME Ha BCUYKM HALLMOHANHU MEPKM, C
KOWUTO ce npunara npasoTo Ha Cbtoza. CbraacHo npaktukata Ha CEC ,,npunaraHeTo Ha npaBoTo Ha Cbto3a”
Ce TbJ/IKYBa LUMPOKO U BK/OYBA BCUYKM GOPMU Ha U3MbBAHEHWE M NpuUaaraHe Ha NpaBoTo Ha Cbio3a oT
CTpaHa Ha AbpKaBuTe YneHKW. To 03HaYaBa CblLLLOTO KATo ,AeMACTBAT B PAaMKUTE HA MPUIOXKHOTO Noje Ha
npasoTo Ha Cbo3a“ M BK/IOYBA BCUYKM C/y4Yau, YpeaeHU OT NpaBoTo Ha Cblosa.

B TO3M cayyalt npuaaraHeTo Ha XapTaTa e CBbp3aHo C yYneH 4 ot Aupektusa 2011/95/EC, KoliTo Kacae
334b/KEHNETO Ha [AbPrKaBUTE YJEHKM fJa pasriexpat CbOoTBETHUTE efeMeHTM Ha monbata 3a
npenocTaBAHe HA MeXAYHAPOAHA 3aKpua.

Omeo6op € He e BepeH. YNpakHABaHE Ha NPaBOTO Ha MPEeLEeHKa OT CTpaHa Ha AbpPKaBUTE YNEHKM NO
NPUHLMN ce onpeaens KaTo ,npwuaaraHe Ha npaBoTo Ha Cbto3a”, HE3aBMCMMO [anu CTaBa BbLNPOC 3a
334 b/IKUTENIHO UM HE3a4b/IXKUTENHO NPABO Ha NpeueHKa (BUXK cuTyauma A.3 oT HapbYHUKA Ha AreHumATa
33 OCHOBHWTe npaBa). 3aToBa ,HE3a0bMKUMENHO” He e NpaBuAHO. MoXe Cblo Taka Ae Ce Hanpasu
cnpaBKa cbC cuTyaums A4, rnaBa 7 oT HapbyHMKa Ha AreHuumsTa 33 OCHOBHWUTE NpaBa: MepPKWU, KOUTO
nonagaTt B PamKWTE Ha MpoLecyanHaTa aBTOHOMMUA Ha AbPKaBUTE YNEHKWU Ce CYMTaT 3a MpunaraHe no
CMMCBAA Ha YneH 51, naparpa¢ 1 ot XaprarTa.

Omeosop a He e BepeH (BUK BCTbNUTENIHUTE BeNlekKM).

Omeosop d He e BepeH. YneH 47 oT XapTaTa ce pa3nunyasa oT 4ieH 6 oT EKMY c ToBa, Ye NpUAOKHOTO My
noJsie He ce OrpaHMyYaBa Camo [0 Fpa*kAaHCKM UCKOBE W HaKasaTeNHu npou3sBoacTsa. CnefosaTesiHO TOM ce
rpuaara CblLO M NO OTHOLLEHWE Ha APYrM NPOM3BOACTBA, HanpuMep B 06/1acTTa Ha ybeULWEeTo, MUrpaumaTa u
AaHbYHOTO obnaraHe (BUX obAcHeHMeTo Ha YneH 47 nuneH 52, naparpad 3 ot XapTara).

Bbnpoc Ne 2: Bb3 ocHOBa Ha CbOTBETHUTE pa3nopen6ou Ha XapTaTta npeueHete ganu EKNY u npaktukara
Ha ECNY nmar oTHOLWwIEeHNe KbM Tb/IKyBaHeTO Ha uneH 1 n 7 ot Xaprara.

MpasuneH omaogop:

[a. EKMNY n npaktMkaTa Ha ECMNY no npMHLUMN MMaT OTHOLIEHME KbM NPUAAraHeTo Ha YneH 7 ot XapTaTa. B
TO3u cny4yait obave, CEC He ce no3oBaBa Ha NpakTMKaTa Ha ECMY. ToBa BEPOATHO ce Ab/KM Ha PaKTa, Ye
M3NON3BAaHETO Ha CbAebHa-NCcUMXonornyecka eKkcnepTusa, OCHOBaBallla Ce Ha MPOEKTUBHU JIMYHOCTHU
TEeCTOBE, He OTroBapsA Ha M3NCKBAHETO 3a NPOMOPLUMOHANHOCT No YaeH 52, naparpad 1 ot Xaprara.

ObsacHeHue

EKMY He e cpea npaBHUTE MHCTPYMEHTU, KOMTO ca GOPMaASHO MHKOPNOPUPAHU B NPaBoTo Ha Cbto3a. B
XapTata obaye ca npeaBMAEHM MNpaBa, KOUTO CbOTBETCTBAT HA Te3u, rapaHtTuMpaHu ot EKMNY
(,cpoTBETCTBAWM Npasa”). Mo cunata Ha yneH 52, naparpad 3 oT XapTaTta CMUCBLABT U 0O6XBaTLT Ha Te3n
CbOTBETCTBALLM NpaBa Ca CblUMTE KATO Te3un, KOWUTO ce cbabpikaT B EKMY (BKAtounTenHo cbaebHata
npakTMKka Ha ECNY). EKMY ocurypsisa MMHMMANHO HUBO Ha 3awwmTa. MpaBoTo Ha EC moxKe ga ocurypwm no-
LUMPOKa 3alLmTa (BXK. MOCNeAHOTO U3peYeHMe Ha YieH 52, naparpad ot XapTaTta v rnasa 2, Kakto 1 rnasa 8
- cTbnKkKM 9 1 10 oT HapbyHMKa Ha AreHuuATa 3a OCHOBHUTE MpaBa).

YneH 52 ot XapTata — O6XBaT 1 Tb/IKyBaHe Ha NpaBaTa U NPUMHLUNNTE



“3. [JOKO/MIKOTO HacTosAwWwaTa XapTa CbAbprKa Npaea, CbOTBETCTBALLM Ha NpaBa, rapaHTUpaHu oT
EBponeickaTa KOHBEHLMA 3a 3allMTa Ha NpaBaTa Ha YOBEKa M OCHOBHUTE CBOBOAM, TEXHUAT
CMMCBA 1 06XBAT Ca CbLUUTE KaTo AaAeHUTe UM B nocodeHaTa KoHBeHuuA. Ta3u pasnopeaba He
npeyn npaBoTo Ha Cblo3a Aa NpesoCcTaBa No-WMPOKaA 3awmTa.”

Kak aa pasbepem ganu cTaBa BbMNpoC 3a CbOTBETCTBALLM NpaBa?

OTroBopbT MOXKe Aa 6bae HamepeH B 06CHEHWETO Ha YneH 52, naparpa¢ 3 oT XapTaTa U B 0bACHeHUATa
Ha CbOTBETHMTE pasnopenbu Ha XapTaTa B ,,06AcHEHMA OTHOCHO XapTaTa Ha OCHOBHUTE NpaBa” (moxe aa
6bae HamepeHo B EBponekc: EUR-LEX, ‘Treaties/Other treaties and protocols’; OJ C 303, 14.12.2007).

Ob6sacHeHWe Ha YneH 7 — 3a4nTaHe Ha JIMYHUA U CEMENHUA KUBOT

,MpaBaTta, rapaHTMpaHM OT 4YsieH 7 CbOTBETCTBAT Ha Te3M, rapaHTMpaHu ot yneH 8 ot EKMY.
Mpensug, passutuaTa B obnactta Ha TEXHONOMMUTE, AymaTa ,KOPECNOHAEHLMA” ce 3amMeHA CbC
,CbobLLeHna”.

“B cboTBeTcTBME C uneH 52, naparpad 3, ToBa NpaBo MMa CbLUMS CMUCBLA M OBOXBAT, KaTo
CbOTBETHMA YneH Ha EKNY. OT ToBa cneaga, Ye orpaHUYEHUATA, KOMTO MOraT 3aKOHHO Aa UM 6baaTt
Ha/NI0XEHM, Ca CbLUUTE, KAaTo paspelueHnTe oT uaeH 8 ot EKMY:

“1. Bcekr uma npaBo Ha 3a4MTaHe Ha HErOBUSA JIMYEH U CEMEEH KUBOT, Ha HErOBOTO MKUAULLE U
TallHaTa Ha HeroBuTe cbobLleHns.”

“2. HamecaTa Ha Abp)KaBHWUTE BJACTU B MOMI3BAHETO Ha TOBA MPaBO € HeJoMyCTMMa OCBEH B
CNyYanTe, NpeasuaeHU B 3aKOHA M He0BX04MMM B 4HO AEMOKPATUYHO 06LLECTBO B MHTEPEC Ha
HauMoHanHaTa M obliecTBeHaTa CUTYPHOCT MAM HA WMKOHOMMWYECKOTO 6/1arocbCTofHME Ha
CTpaHaTa, 3a NpefoTBpaTABaHe Ha 6e3peguun MM MPecTbhnaeHus, 33 3almMTa Ha 34paBeTo U
MOpasia UM Ha NpasaTa U ceoboanTe Ha apyruTe”.

Ob6sacHeHMe Ha uneH 52 — ObxBaT M Tb/IKYBaHe HA NPaBaTa U NPUHLMNUTE

“YneHoBe Ha XapTaTa, YNIMTO CMUCHA U 0BXBAT Ca CbLMTE, KAaTO CbOTBETHUTE YneHoBe Ha EKMY:
[...] uneH 7 e cboTBeTeH Ha uneH 8 ot EKMNY.”

Bbnpoc Ne 3: B cboTBeTcTBME € XapTaTa /i e M3N0A3BaHeTo Ha CbaebHo-NcUXonornuecka ekcnepTusa,
KOATO € M3roTBeHa Bb3 OCHOBaTa Ha MPOEKTUBHM JIMUHOCTHU TecToBe, UenAlWM Aa ce nposepu
MCTUHHOCTTA Ha TBbPAEHUETO HA TbPCEWOTO MEXKAYHapoAHa 3aKpuaa /AuLEe OTHOCHO HerosaTa
CeKcyanHa opueHTauma?

BcmuvnumenHu 6enexKu

lnaBa 8 oT HapbyHMKa Ha AreHumATa 3a OCHOBHMTE NPaBa CbAbpiKa CTPYKTYpUpaHa pamka, Bb3 OCHOBa Ha
KOATO MOXKe Aa Ce NpeLeHn Aanu AafeHa HauMoHanHa pasnopenba e B CbOTBETCTBME C XapTaTa, UK He.
Mpenopbuysa ce M3M0A3BAHETO HAa KOHTPOJIHMA CMUCDHK, 3a [ia ce rapaHT1pa, Ye ca bunmn npeanpueTn BCUYKU
HeobxoAMMM CTLNKKU. B To3M cnydalt npu npeueHKaTta Tpabea Aa ce B3eme npeasua yneH 52, naparpad 1
oT XapTaTa (0bwm pasnopendbm OTHOCHO OrpaHUYEHUATA).

B uneH 52, naparpa¢ 1 ot XapTaTta ca npegBuaeHu ciegHUTe yCN0BUA:
- OrpaHuuyeHusTa NpeasuaeHn /M ca B 3aKOH?
- TapaHTMpaHO NK e cna3BaHeTo Ha Pa3rNexAaHoToO OCHOBHO NPaBo B HEroBaTa CbLUHOCT?
- OrpaHuW4yeHusTa CyXKaT M 3a NOCTUraHEeTO Ha 3aKOHOCbobpasHa uen?
- OrpaHunyeHusTa NOAXOAALLM N Ca 33 PELLABAHETO Ha yCTaHOBEHMsA npobaem?

- OrpaHW4YeHNeTo U3nmsa M U3BbH PaMKUTE Ha HEO6XO[I,VIMOT0 3a NOCTMraHeTo Ha HabenA3aHaTa



uen? Nma am apyrn Bb3MOXKHM MEPKM, KOUTO MOraT Aa 6bAaT NpeanpueTv 1 KouTo buxa 3acerHanm
B MO-MaJIKa CTeneH CbOTBETHOTO OCHOBHO NPaBo?
- OrpaHunyeHunsTa NPOMNOPLMOHAAHM N Ca HA NpecsieaBaHaTa uen?

B TakbB cnyyal, poKychbT LWe 6bae BbpXy TECTa 33 NPONOPLMOHANHOCT.

BepHuam omaosop

He. ToBa He e B CbOTBETCTBME C UNeH 7 OT XapTaTa (Bu aeno F., naparpad 50-70). CEC He pasrnexaa uneH 1
OT XapTarTa.

ObsacHeHue

M3non3BaHeTo Ha CbaebHO-NCMXON0MMYECKa EKCNepTU3a KaTo Tasu, pasriefaHa B PaMKWUTE Ha [1aBHOTO
NPOU3BOACTBO, MPeACTaBaABa Hameca B NPaBOTO Ha 3a4MTaHe Ha JIMYHUA KUBOT Ha IMLLETO (BUXK Aeno F.,
naparpad 54). ECTecTBOTO M NPeAMETHT Ha HaMecaTa B /IMYHWA KMBOT Ha KaHAWMAATCTBALLIOTO 33 MEMKAyHapoaHa
3aKpuWna JMLE, U3Pa3ABaLLY Ce B U3rOTBAHETO W M3MOI3BAHETO Ha LMTUPaHaTa EKCrepTM3a, Ca OCODEHO TEMHKU (BXK.
aeno F., naparpa¢ 60).

B ToBa OTHOLWeEHWe cnesBa ca ce 0THeNexn, Ye CbIIAacUeTo He e HenpemeHHo AageHo fo6poBoaHO; To de
facto e HanoxKeHO Nog HaTUCKa Ha OBCTOATENICTBATA, B KOUTO CE HAMMPAT /IMLLATA, TbPCELLY MEXAYHAPOAHA
3aKpuna (BMX geno F.,naparpad 53).

Tbil KaTo cTaBa BbMNPOC 3a Hameca, cnejBa Aa 6bAAT MPOBEPEHU YCIOBUATA, 3a/0XKEHM B uneH 52,
naparpad 1 (BXK. BCTbNUTENHUTE Benerkku).

CEC npemuHaBa AMPEKTHO KbM TecTa 3a MPOMOpPLMOHANHOCT. PelwaBawo B TO3M cayvyal e TOBa, 4e
OTPa*KeHUETO Ha eKCnepTM3aTa BbPXY JIMUYHUA XMBOT Ha Kanbonogatena usrnexaa HenponopunoHaaHo
ronAmMo CnpAmMo npecneasaHata uen. lNpeasma cepmosHUA XxapakTep Ha HamecaTa B IMYHUA KUBOT, TECTbT
He MoXe aa 6bae cMATaH 3a NPONOPLMOHAEH CNPAMO eBeHTyaiHaTa My M0/13a 3a NpeLeHKa Ha dakTuTe
n obcroATencrsata no yneH 4 ot Aupextmusa 2011/95/EC. Mo To3M BBMNPOC MMAT OTHOLLIEHUE CedHuUTe
e/1eMeHTH, PasriexaaHn B TAXHATa CbBKYMHOCT.

- HamecaTa B IM4HUA XKMBOT Ha TbPCELLOTO MeXAYHapoaHa 3aKpuaa Anue, n3pasasalla ce B
W3BBPLUBAHETO M M3MON3BAaHETO Ha TaKaBa eKkcnepTusa, e ocobeHo TexKa.

- B KOHKpEeTHWs c/lyyal eKkcnepTn3aTta ce OCHOBaBA HAa NopeamLLa OT NCUXOI0TUYECKU
n3cneaBaHUA, Ha KOUTO € NOA/0MKEHO BbMNPOCHOTO NLE, C Lien Aa Ce YCTaHOBAT BaXHU
e/leMeHTM Ha HeroeaTa MAEHTUYHOCT, KOeTO 3acAra HeroeaTa IMYHa chepa, 3alL0To e CBbP3aHo C
WHTUMHW aCNeKTU Ha }XMBOTa My.

- CovrnacHo MpuHumn 18 ot MpuHumnuTte ot JxKorarKakapTa OTHOCHO NPUIOXKEHNETO Ha
MeXAyHapo4HOTO NpaBo B 06/1acTTa Ha NpaBaTa Ha YOBEKA BbB BPb3Ka CbC CEKCyasHaTa
OpUWEHTALMA M NONOBATA UAEHTUYHOCT, HUKOE /INLLE He MOXe Aa 6bae NpUHyK4aBaHo fa ce
NoAJ/1I0}KM Ha KakBaTo U Aa 61uno dopma Ha NCMXONOrMYECKO U3CNeiBaHe BbB BPb3Ka CbC CBOATA
CeKcyasnHa opueHTauma Nan NoNoBa NAEHTUYHOCT.

B ponbnHeHue, He moXe aa ce npueme, 4e Ta3n eKCnepTmnsa MmMma Ka4oBa pPoaA 3a YCTAHOBABAHETO Ha
UCTUHHOCTTA HA TBbPAEHUATA Ha IMLUETO, TbpCelw o MmexXayHapoaHa 3akpuaia, OTHOCHO HerosaTta CeKCcya/siHa
opueHTauna U CbOTBETHO 3a B3eMaHETO Ha pelleHune OTHOCHO NpeaoCTaBAHETO Ha MeXAyHapoadHa
3aKpwuaa nopagu CTpax oT npecnegBaHe Bb3 OCHOBA Ha CEKCya/slHAaTa OpUeHTauua.

,ﬂ,OI‘I'b/'IHI/ITE}'IHl/I maTepmann

lnaBa 1 ,06nacT Ha npunaraHe” n ,KakBa e nornkarta Ha yuneH 51?“ n rnasu 3, 4, 7 1 8 oT HapbyHMKa Ha
AreHuUMATa 3a OCHOBHUTE MpaBa.
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The doctrine of effective judicial
protection in CJEU case law

National procedural autonomy in procedural matters
and organization of the judiciary
EU law rights are mostly enforced through national

courts
National courts apply national procedural law, such as
time limits,rules of eveidence,appeals,etc.
EU law respects national procedural autonomy, but there
are tensions with the aim of ensuring an equal
application of EU law in all EU MS

The powers of the EU are limited
Limits therefore:

principle of equivalence
principle of effectiveness
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* Principle of equivalence

Case 33/76 Rewe Zentralfinanz
e Company is seeking to recover charges from importation
of French apples to Germany as they had been levied

contrary to EU law

e National time limit for contesting the charges (and thus

claiming back the money) had passed
Court:

¢ In the absence of common rules, it is for national rules to
determine the procedural conditions for actions at law ...
e ... provided that such conditions cannot be less
favourable than those relating to similar actions of a
domestic nature

The doctrine of effective judicial
protection in CJEU case law

«...in the absence of Community rules on the subject, it is for the
domestic legal system of each Member State to determine the
procedural conditions governing actions at law intended to ensure
the protection of the rights which individuals derive from the direct
effect of Community law,... provided that such conditions are not
less favourable than those relating to similar actions of a domestic
nature nor framed so as to render virtually impossible the exercise
of rights conferred by Community law » case C-208/90 Emmott

Equivalence therefore means:

¢ there must not be a less favourable procedure at national law for
EU law claims compared with domestic claims (a principle of non-
discrimination)
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Principle of effectiveness
e Remedies available under national law must be ‘effective’

Justice must not only be done,it must to be seen to be done
Possible consequences:
e procedural rules, e.g. time-limits, may need to be disregarded
(e.g. to give full effect to a directive —Case C-208/90 Emmott)
e procedural bar on the amount of compensation that can be
awarded by a court may have to be disapplied (Case C-271/91
Marshall )
e remedies may need to be adjusted so they can be granted against
bodies otherwise immune from such remedies (e.g. in England no
injunctions could be made against the State until Case C-213/89
Factortame, see also Case Kantarev C- 571/16)

The doctrine of effective judicial
protection in CJEU case law

Res judicata and legal certainty
Case C-453/00 Kihne&Heitz: national administrative body had the power
to reopen the case provided that no third parties would be affected
Case C-2/2008 Falimento Olimpiclub : Community law precludes the
application,... of a provision of national law, in a dispute relating to a tax
year for which no final judicial decision has yet been delivered, to the
extent that it would prevent the national court seized of that dispute from
taking into consideration the rules of Community law concerning abusive
practice in the field of value added tax.

Case C-249/2011 Byankov :precluding legislation of a Member State under
which an administrative procedure, which has become final and has not
been contested before the courts, may be reopened — in the event of the
prohibition being clearly contrary to European Union law — only in
circumstances such as those exhaustively listed in Article 99 of the Code of
Administrative Procedure, despite the fact that such a prohibition
continues to produce legal effects with regard to its addressee
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legal aid
Case C-279/09 DEB
Does the right to an effective remedy imply a right to legal aid (to
enforce EU-derived rights) for legal persons?

CJEU:  this is for the national court to decide
“the subject-matter of the litigation; whether the applicant has a
reasonable prospect of success; the importance of what is at stake for
the applicant in the proceedings; the complexity of the applicable law
and procedure; and the applicant’s capacity to represent himself
effectively. In order to assess the proportionality, the national court
may also take account of the amount of the costs of the proceedings in
respect of which advance payment must be made and whether or not
those costs might represent an insurmountable obstacle to access to
the courts”

The doctrine of effective judicial
protection in CJEU case law

* If no legal aid available -> possible inequality of
arms

e ECtHR, Airey v. Ireland, 9 Oct 1979 (6289/73)
(holding Art 6§81 ECHR may sometimes compel
State to provide for legal aid either because legal
representation is rendered compulsory or by
reason of the complexity of procedure or case)
e ECtHR, Steel and Morris v. United Kingdom, 15
Feb 2005 (68416/01) /violation of Art 6§1 ECHR
where no legal aid was available for poor
defendants in complex defamation proceedings
against McDonald’s/
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* Specific rules on legal aid/free
legal assistance
Maintenance obligations:
e Regulation 4/2009, Chapter V (‘Access to justice’)
Asylum procedures:

* In determining responsible Member State: ‘Dublin III’
Regulation 604/2013, Art 27 ‘Remedies’
e |n granting and withdrawing international protection:
‘Procedures’ Directive  2013/32, Arts 19-21
e In deportation procedures: ‘Returns’ Directive
2008/115, art.13

The doctrine of effective judicial
protection in CJEU case law

Access to court is a right to activate the necessary judicial
control and benefit appropriate remedies for the protection

of the rights conferred by Union law
A right that can never be totally eliminated, not even on
grounds of national security

Direct effect of Article 47

« is sufficient in itself and does not need to be made more
specific by provisions of EU or national law in order to
confer on individuals a right on which they may rely as such
»-ECJ, Egenberger, C-414/16, 2018
ECJ, A.K. and Others (Independence of the Disciplinary
Chamber of the Supreme Court), C-585/18, C-624/18 and
C-625/18, ECJ, Orszagos, C-924/19 PPU and C-925/19 PPU
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* « ..Article19(1) TEU requires Member States to provide remedies
that are sufficient to ensure effective legal protection, within the
meaning in particular of Article 47 of the Charter, in the fields
covered by EU law
... every Member State must, under the second subparagraph of
Article 19(1) TEU, ensure that the bodies which, as ‘courts or
tribunals’ within the meaning of EU law, come within its judicial
system in the fields covered by EU law meet the requirements of
effective judicial protection »
Independence and impartiality of national courts and tribunals are

required
ECJ, Associacdo Sindical dos Juizes Portugueses, C-64/16, 2018
ECJ, Commission v Poland, C-618/19 (2019)

e (C-487/19 Grand Chamber of CJEU- 06.10.2021

The doctrine of effective judicial
protection in CJEU case law

* EU Directives  are interpreted « in  the light of Article 47 »
Transformations of national procedures and judicial systems may be required
* Right to judicial review and not only an appeal before an administrative authority
ECJ, Orszégos, C-924/19 PPU and C-925/19 PPU (Grand Chamber), 2020
* The principle of primacy of EU law and the right to effective judicial protection, guaranteed
by Article 47 of the Charter of Fundamental Rights, must be interpreted as requiring the
national court, in the absence of a national provision providing for judicial review of the right
to housing, within the meaning of Article 17 of Directive 2013/33, to declare that it has
jurisdiction to hear and determine the action seeking to guarantee such a right.
The balancing exercise required in cases of discrimination must be achieved by an
independent authority, and ultimately by a national court ECJ, Egenberger, C-414/16, 2018
A national court hearing a dispute between two individuals is obliged, where it is not
possible for it to interpret the applicable national law in conformity with Article 4(2) of Directive
2000/78, to ensure within its jurisdiction the judicial protection deriving for individuals from
Articles 21 and 47 of the Charter of Fundamental Rights of the European Union and to guarantee
the full effectiveness of those articles by disapplying if need be any contrary provision of national
law
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¢ Conclusion

1/ A major transformation of EU law
From procedural autonomy to EU law substantial impact on
national procedures

2/ A tremendous extension of EU competences
Harmonisation of the law, mostly based on the case law of the ECJ
3/ The fundamental right/general principle of law coexists with the
requirement of Equivalence and Effectiveness of national
procedures to  ensure implementation of EU law
4/ A human right dimension was added to the requirement of
effectiveness of national procedures
Effective remedy is not only a question of enforcement of EU law
The right to an effective remedy has gained the value and legal
force of a fundamental right
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DOKTpnHaTa 3a epeKTnBHa
cbaebHa 3awWmTa B NPaKTUKATa Ha
CEC
HUKO/TIAM AHTENOB,

Cbama B AADMUHUCTPATUBEH CbA,
Codua-rpag,

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

HaumoHanHa npouecyanHa aBTOHOMMA MO MPOLECyanHN BbApocH

7 opraHusauma Ha cbaebHaTta Bnact
MpasaTa, NnpounsTMyawm ot NpasoTo Ha EC, ce ynpaxHABaT NnpegMmHO
oT HaUMOHanHuUTe cbannmwa

HauuoHanHute cbamnuuia npunarat HaLMOHAJHOTO MpoLuecyasHo
npaBo, KaTo HaNpPUMep CPOKOBE, NpaBwua 3a AOKa3BaHe, 0b6XanBaHe u
Aap.

Mpasoto Ha EC 3auMTa HaumMoHanHaTa npoLecyasiHa aBTOHOMMA, HO
CbLUECTBYBa HanpexeHue C Len Aa ce OCUrypu eaHaKBo npuaaraHe Ha
npasoTo Ha EC BbB BCUYKK AbprKaBU-4ieHKU Ha EC

MpasomowumnaTa Ha EC ca orpaHuyeHun
CnepoBaTtenHo orpaHMYeHuATa:
MpUHUMN Ha paBHOCTOMHOCT
NPUHUMN Ha epeKTUBHOCT




JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

MpuHLuMN Ha €KBUBANEHTHOCT
Deno 33/76 Rewe Zentralfinanz
- Opy»KecTBOTO MCKa a CM Bb3CTaHOBM TaKCUTe OT BHOCA Ha
¢peHcKn A6bAKM B [epmaHuAa, TbM KaTto Te ca 6uau
HaNOXeHM B  HapyweHuMe Ha npaBoto Ha EC
- HauMoHanHMAT CpOK 3a oOcCnopBaHe Ha Takcute (M
CNefoBaTeNIHO 33 Bb3CTaHOBABAHE Ha NApuUTE) € U3TEeKbA
CbabT:
- Mpu nnnca Ha obwa ypenba, HaUMOHaNHUTE pa3nopesbm
onpenenaT MpouecyanHUTe ycnoBMA 3a NpeaAaBABaHE HaA
ncKkoBe no cbaebeH pea.
- ... MpW ycnoBuKe, Ye Te3n yCnoBUA He moraT Aa 6vaaT no-
ManKko 6naronpuATHM OT Te3W, OTHACALLM ce A0 Noao6Hu
NCKOBE OT HaLMOHaNeH XapaKTep

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

"...Mpun annca Ha obLWHOCTHM NpaBmK/Ia No TO3M BbMPOC, BbTPELUHATA
npaBHa CUCTEMa Ha BCAKa AbprKaBa-yY/ieHKa e Ta3n, KoATo onpeaens
npouecyanHUTe yc/l0BUSA, ypexaallym MCKoBeTe MNo cbaebeH pea,
npeAHasHaYyeHW J[a rapaHTMpaT 3allmMTata Ha npaBaTa, KOMUTO
AvMuaTta  M3BAMYAT  OT MPAKOTO JAeiCcTBME Ha MNpPaBoTO  Ha
Ob6LIHOCTT],... NPU YCNOBME Ye Te3n YC/0BMA He ca NO-MasKo
6naronpuATHM OT Te3n, OTHAcAWM ce A0 NnogobHM UcKoBe OT
BbTpELLeH XapaKTep, HUTO ca GopMy/IMpaHM TaKa, Ye Aa HanpasaT
NPaKTUYECKM  HEBB3MOMXKHO  YMpa)KHABaHETO Ha  npaBsaTa,
npeaoctaseHu oT npasoTo Ha Ob6uHocTTa", geno C-208/90, Emmott

CnepoBaTe/IHO eKBMBAJIEHTHOCTTA O3HAYaBa:

- He TpsbBa Aa Mma no-HebnaronpusaTHa npoueaypa B
HaLMOHA/IHOTO NPaBO 3a MCKOBE Mo NpaBoTo Ha EC B cpaBHeHMe C
HaLMOHA/IHUTE UCKOBE (MPUHLMN Ha HEAUCKPUMUHALLMA)




JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

MpuHuMn Ha edeKTMBHOCT
- CpeacrteaTa 3a MpaBHa 3aliMTa, NpeasUAeHU B HaUMOHA/HOTO MpPaso,
TpAbBa aa ca "epeKTuBHKN".

Mpasocbameto Tpabsa He camo Aa 6bae M3NbAHEHO, HO U 4a Ce BUXKAaA,
ye e M3MNbJIHEHO
Bb3MOXKHM nocneacTBmA:
- MOXe f[a Ce Ha/loXW ga ce npeHebperHat npouecyaaHyW npasuna,
HamnpMmep CpokoBe (Hampumep 3a 4a ce Npuaage MbAHO AeicTBMe Ha
bageHa OMPEKTMBA - 4eno C-208/90 Emmott)
- MOXe [a Ce Ha/loXW Aa He ce npwaara npouecyanHa 3abpaHa 3a
pasmepa Ha obe3leTeHNETO, KOeTO MOXKe Aa bbae NPUCbAEHO OT Cbaa
(meno C-271/91 Marshall )
- MOXe 4a Ce Ha/oXKM KopurmpaHe Ha cpeacTsaTa 3a NpasHa 3alMTa, Taka
ye ga morat ga 6baaT NpPesoCTaBAHM CPpelyy OpraHM, KOUTO MHaye ca
MMYHU3MPaHK cpeLLy TakuBa CPeacTBa 3a NpaBHa 3alwmTa (Hanp. 8 AHMNA
He e MOKeNo Aa ce U34aBaT CbAebHMN pasnopexaaHua cpelly AbpKasaTa
8o aeno C-213/89 Factortame, B3K. cbuio geno Kantarev C- 571/16)

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

Res judicata " npasHa CUTYPHOCT
Oeno C-453/00 Kiihne&Heitz: HauMOHANHMAT aAMMHUCTPATUBEH OpraH e Mman
NpaBoOMOLUMETO Aa Bb30OHOBW AeN0TO, NMPU YCI0BME Ye HAMA Aa 6baaT 3acerHatu
TPETH CTpaHu
Oeno C-2/2008 Falimento Olimpiclub : O6wHoOCTHOTO npaBo He Aonycka
npuaaraHeTo Ha pasnopeaba Ha HALMOHANHOTO NPAaBO B CMOP, CBbP3aH € AaHbYHa
rogMHa, 3a KOATO BCE OLLEe He e NMOCTaHOBEHO OKOHYATE/IHO CbAeOHO pelueHue,
[OKONKOTO TA 6M monpeynna Ha HaUMOHa/HWA Cbf, ce3upaH C TO3M crop, Aa
B3eMe npeasus HOPMWUTE Ha OBLHOCTHOTO MPaBO OTHOCHO 3/0ynoTpebute B
obnactra Ha AaHbKa BbPXY AobaBeHaTa CTOMHOCT.

Oeno C-249/2011, BsAHKOB :He Aomnycka npasHa ypeaba Ha AbpkaBa 4/ieHKa,
CbIIaCHO KOATO B/IA3/1a B CM/1a U HeocropeHa no cbaebeH pes aAMUHUCTPATUBHA
npoueaypa moxe ga 6bae Bb30OHOBEHA - B C/y4all Ha ABHO NPOTMBOPEYME Ha
3abpaHaTa ¢ nNpaBoTo Ha Cbio3a - camo Npu 06CTOATENCTBA KaToO M34yepnaTenHo
n3bpoeHuTe B UneH 99 oT ALMMHUCTPATUBHOMPOLIECYASIHUA KOAEKC, BbMPEKN Ye
Tasu 3abpaHa Npoab/KaBa [4a Mopa)kaa NPaBHU NOC/eAWUM MO OTHOLIEHME Ha
cBOA agpecaT
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npaBHa nomoty,
Jeno C-279/09 DEB
MpaBoToO Ha epeKTMBHM MPaBHU CPeAcTBa 3a 3aluUTa npeanonara am
npaBoO Ha NpaBHa NMOMOLL (3a yrNparKHABaHe Ha MpaBa, NPOU3TMYALLM
oT EC) 3a HOPUANYECKU amua’?
CEC: TOBa TpAbBa aa peLwn HaUMOHANHNAT CbA,
"npegmeTa Ha cnopa; Aanu Kanbonogatensat Mma pasyMHU usrieam
3a ycnex; 3HaYeHWEeTO Ha TOBa, KOETO e 3a/10XKeHO 3a Xanbonogatens
B MPOU3BOACTBOTO; CNOXHOCTT@ Ha MNPUAOKMMOTO MpPaBo W
npoueaypa; n cnocobHocTTa Ha Kanbonogatena Aa ce nNpeacTaBaAsa
edeKTMBHO. 3a ga NpeL.eHM NPONOPLMOHANHOCTTA, HALMOHANHUAT CbA,
MOXe CblLo Taka fa B3eme NpeaBu pasmepa Ha pasHOCKUTE no
npou3BOACTBOTO, 3a KouTO Tpabsa pa 6bae HanpaBeHa aBaHCOBA
BHOCKa, W [fanu Te3n pPasHOCKM MoraT Jga npeacTasnasat
Henpeoao/Mma npeyKka 3a AocTbna 4o cba”

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

* AKO HAIMa NpaBHa NMOMOLL, -> Bb3MOHO € HepaBeHCTBO
Ha CTpaHuTe
- ECMY, Airey v. Ireland, 9 oktomepu 1979 r. (6289/73)
(nocTtaHoBABalMKHK, Ye un. 6§1 EKMY morke noHsAKora Aa
3a4b/KM ObprKaBaTa Aa OCUTypu NpaBHa NomoL, Uau
3aLLOTO NPaBHOTO NPEACTaBUTENCTBO € 3a4b/IKUTENHO,
WK NOPaAW CNOXKHOCTTA Ha npoueayparta Uam AenoTo)
- ECNY, Steel and Morris v. United Kingdom, 15
despyapu 2005 r. (68416/01) /HapyweHne Ha 4n. 6§81
EKMNY, kKoraTto He e Mmano npaBHa nomou, 3a beaHu
0b6BMHSIEMM B CNOXHO NPOU3BOACTBO 33 K/eBeTa
cpewy McDonald's/
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CneunduuHm npasuia 3a npasHa nomol/6esnnaTHa npasHa

NMOMOLL,

npasHa MOMOLL,
3agbnxKeHusn 3a MU34PbXKKa:
- PernameHt 4/2009, rmasa V ("Hoctbn Ao npasocbame")
Mpoueaypu 3a npeaocTaBsHe Ha ybexuwe:

- Mpu onpeaensaHe Ha KOMMNETEHTHaTa AbpyKaBa Y/ieHKa: AbbauH
.

PernameHt 604/2013, uneH 27 "Cpeactsa 3a npasHa 3alluMTa

- MNpun npegocTtaBsHe M OTHEMAHE HA MeXAyHapogHa 3akpwia:

"Mpoueaypn" [Ounpektnsa 2013/32, yseHose 19-21

- B npoueaypute no pgenoptupaHe: "BpbuwaHe" [dupeKktusa

2008/115, uneH 13

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

JocTbnbT 40 CbA € NpaBo Ha aKTMBMpaHe Ha Heobxogumwus
cbaebeH KOHTPOA M Mon3BaHe Ha MOAXOAALM CPeACcTBa 3a 3almTa
Ha nMpaBaTa, nNpegocTaBeHWM OT npaBoto Ha  Coblosa.
MpaBo, KOETO HWMKOra He MOXe A3 6bAe Hanb/JHO MpemaxHaTo,
AOpU MO CbobparkeHWs, CBbP3aHM C HaUMOHaAHATa CUTyPHOCT
Mpsako gericTeme Ha YneH 47

" e pocTaTbyHa cama no cebe cnm M He e Heobxoammo pJa ce
KOHKpeTMsnpa C pasnopeabm Ha npaBoto Ha EC wmam Ha
HaUMOHa/IHOTO MPaBo, 33 Aa Ce NpeaoCcTaBM Ha /MLAaTa NpasBo, Ha
KOeTo Te MoraT Aa ce no3oBasaT KaTo Takosa" - CEC, Egenberger, C-
414/16, 2018 r.
CEC, AK. n apyru (HesaBMCMMOCT Ha AMCUMNANHAPHATa Kamapa Ha
BbpxosHuA cba), C-585/18, C-624/18 n C-625/18, CEC, Orszagos, C-
924/19 PPU n C-925/19 PPU
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..UneH 19, naparpad 1 ot AEC nM3ncKBa OT AbpKaBUTE YSIEHKU A3
npeAoCTaBAT CPeACTBa 3a NpaBHa 3alMTa, KOUTO ca AOCTaTb4HM, 33
ha ocurypAaT edeKTMBHA nNpaBHA 3awMTa, MO-CNeuuanHo no
CMUCbAIA Ha YneH 47 oT XapTaTa, B obnactute, obxsaHatu OT
npaBoTo Ha EC

. BCAKA AbprKaBa YneHKa TpabBa, cbrnacHo ynaeH 19, naparpad 1,
BTopa anuHea ot AEC, pa rapaHTupa, 4ye OpraHuMTe, KOUTO KaTo
"cbamnunwa" no cmucbaa Ha npaBoto Ha EC BAmM3aT B HeMHaTa
cbaebHa cuctema B obnactute, obxBaHaTM OT npaBoTo Ha EC,
OTroBapAT Ha W3UCKBAHMATA 3a edeKkTMBHa cbaebHa 3awwmta "
MN3uncKBa ce HE3aBUCUMMOCT U 6e3I'IpVICTpaCTHOCT Ha HauMOHaNHUTe

cbaunmuwa TpnbyHanu
Cba Ha EC, Associacdo Sindical dos Juizes Portugueses, C-64/16,
2018 r.

CEC, Komucusa/Monwa, C-618/19 (2019 r.)
C-487/19 lonam cberas Ha Cbaa Ha EC - 06.10.2021 r.

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

[AvpeKktusute Ha EC ce Tb/IKyBaT B CcBeTIMHaTa Ha yuneH 47",
MOXKe [ia ce HanoXu npeobpasyBaHe Ha HaLMOHaNHWUTE NpoLeaypy U CbaebHM cuctemm

MpaBo Ha cbaebeH KOHTPO/, a He caMo Ha obanBaHe Npes, afAMWHWUCTPATUBEH OpraH
CEC, Orszagos, C-924/19 PPU n C-925/19 PPU (ronam cbcras), 2020 r.

MPUHUMNBT Ha BBbPXOBEHCTBO Ha MPaBoTO Ha Cbio3a M NpaBoTo Ha edeKTUBHA CbaebHa
3alLMTa, rapaHTMpPaHK OT YneH 47 oT XapTaTa Ha OCHOBHMUTE NpaBa, TpAbBa Aa ce TbAKyBaT B
CMWCBA, Ye NPU NINNMCa Ha HaLMOHaHa pa3nopeaba, KOATO Aa NpeaBuKaa cbaebeH KOHTpon
Ha NPaBOTO Ha KW/IULLE MO CMUCb/IA Ha YneH 17 ot Aupektnsa 2013/33, HaUMOHANHMAT CbA,
TpabBa fa 06sABM, Ye € KOMNETEHTEH Aa pa3rnesa U Aa ce NPOM3HEecCe Mo UCK, uenaw, aa
rapaHT1pa ToBa nNpaso.

BanaHcMpaHeTo, KOETO Ce M3MCKBA B CAyyau Ha AMCKpUMMHauusA, Tpsabea ga 6bae

NOCTUIHATO OT HE3aBUCMM OpPraH M B KpaliHa CMeTKa OT HauuoHaneH cba CEC, Egenberger, C-
414/16, 2018 r.

HaLMOHANHUAT CbA, KOWTO pasrnexaa cnop mexay Ase Gusnmyeckun nnua, e aNbKeH, Korato

He e Bb3MOMHO [a Tb/KyBa MPUIOKMMOTO HALMOHANHO NPaBO B CbOTBETCTBME C uYneH 4,
naparpad 2 ot Aupektusa 2000/78, Aa ocurypu B paMKMTE Ha CBOATa KOMNETEHTHOCT CbaebHaTa
3aWmTa, NPoM3TMYaLLA 32 GMU3MYECKUTe nLa OT uneHose 21 1 47 ot XapTaTa Ha OCHOBHWTE Npasa
Ha EBponeicKkuna cblos, U Aa rapaHTUpa NbHaTa eGeKTUBHOCT Ha Te3M Y1eHOBe, KaTo He npuiara
npv HeobxoAMMOCT BCAKA NpoTUBOpeYaLla Um pasnopeada Ha HaLMOHANHOTO NPaBo




JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

* 3akawyeHune

1/ lfonamo npeobpasyBaHe Ha npaBoTo Ha EC
OT npouecyanHa aBTOHOMMA KbM npaBo Ha EC - cbuectseHo
Bb3aencTeune BbPXY HaUWOHanHuTe npoveaypu
2/ OrpomHo pasiumMpsABaHe Ha KomneteHuumte Ha EC
XapMOHM3MpaHe Ha NpPaBOTO, [MABHO Bb3 OCHOBAa Ha CbaebHaTa
npakTuKa Ha Cvpa Ha EC
3/ OcHOBHOTO NPaBo/obBLMAT NPUHLMMN HA NPABOTO CbXKMUTE/CTBA C
M3NCKBAHETO 33 EKBMBAJIEHTHOCT U ePEKTUBHOCT HA HALUMOHANHUTE
npoueaypw, 3a Aa ce rapaHTMpa npuaaraHeto Ha npasoTto Ha EC
4/ KbM M3UCKBAHETO 3a epEKTUBHOCT Ha HaUMOHaNHMTE npoLueaypu
bewe pobaBeHO M3MepeHWe, CBBP3AHO C MpaBaTa Ha YOBEKa
EdbekTnBHaTa NpaBHa 3alMTa HE € CaMO BbNPOC HA MpwuaaraHe Ha
npaBoTO Ha EC
MpaBoTo Ha e¢peKTUBHM MNpPaBHU CcPeacTBa 3a 3aliuTa Npuaodu
CTOMHOCTTa M NpaBHaTa CMMa Ha OCHOBHO NPaBo
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THE PROSECUTOR IN MEMBER STATES AS COMPETENT AUTHORITY
OF ISSUING EUROPEAN ARREST WARRANT IN THE CONTEXT OF THE
REQUIREMENTS OF ART.47 OF THE EU CHARTER OF FUNDMAENTAL
RIGHTS — OVERVIEW OF THE CASE LAW OF CJEU

Questions to the participants:

Please after reading the extracts of the judgements of the CJEU,give
your comments weather the figure of the prosecutor in MS acting as issuing
authority of EAW has the characteristics of independent judicial authority and
its acts can be reviewed by court to guarantee the person arrested to the rights
in Art.47 CHREU.

Does the public prosecutor meet the requirement of independence in the
cases when he/she gets concrete orders on the investigation from hierarical
prosecutor or the Chief prosecutor.

Legal context

RELEVANT CASES-

Case C-508/18 n C-82/19 PPU-

51 It follows that the concept of a ‘judicial authority’, within the meaning of
Article 6(1) of Framework Decision 2002/584, is capable of including authorities
of a Member State which, although not necessarily judges or courts, participate
in the administration of criminal justice in that Member State.

73  Thus, the ‘issuing judicial authority’, within the meaning of Article 6(1) of
Framework Decision 2002/584, must be capable of exercising its
responsibilities objectively, taking into account all incriminatory and exculpatory
evidence, without being exposed to the risk that its decision-making power be
subject to external directions or instructions, in particular from the executive,
such that it is beyond doubt that the decision to issue a European arrest warrant
lies with that authority and not, ultimately, with the executive (see, to that effect,
judgment of 10 November 2016, Kovalkovas, C-477/16 PPU, EU:C:2016:861,
paragraph 42).

74 Accordingly, the issuing judicial authority must be in a position to give
assurances to the executing judicial authority that, as regards the guarantees
provided by the legal order of the issuing Member State, it acts independently
in the execution of those of its responsibilities which are inherent in the issuing
of a European arrest warrant. That independence requires that there are
statutory rules and an institutional framework capable of guaranteeing that the
issuing judicial authority is not exposed, when adopting a decision to issue such
an arrest warrant, to any risk of being subject, inter alia, to an instruction in a
specific case from the executive.

C-566/19 PPU n C-626/19 PPU

51 According to the Court’s case-law, although, in accordance with the principle
of procedural autonomy, the Member States may designate, in their national



law, the ‘judicial authority’ with competence to issue a European arrest warrant,
the meaning and scope of that term cannot be left to the assessment of each
Member State. That term requires, throughout the European Union, an
autonomous and uniform interpretation, which must take into account the
wording of Article 6(1) of Framework Decision 2002/584, its legislative scheme
and the objective of that framework decision (see, to that effect, judgment of
27 May 2019, OG and PI (Public Prosecutor’s Offices in Liibeck and Zwickau)
C-508/18 and C-82/19 PPU, EU:C:2019:456, paragraphs 48 and 49 and the
case-law cited).

52  Thus, the Court has held that the term ‘issuing judicial authority’, within
the meaning of Article 6(1) of Framework Decision 2002/584, is capable of
including authorities of a Member State which, although not necessarily judges
or courts, participate in the administration of criminal justice in that Member
State and act independently in the execution of those of their responsibilities
which are inherent in the issuing of a European arrest warrant, that
independence requiring that there are statutory rules and an institutional
framework capable of guaranteeing that the issuing judicial authority is not
exposed, when adopting a decision to issue such an arrest warrant, to any risk
of being subject, inter alia, to an instruction in a specific case from the executive
(see, to that effect, judgment of 27 May 2019, OG and PI (Public Prosecutor’s
Offices in Lubeck and Zwickau), C-508/18 and C-82/19 PPU, EU:C:2019:4586,
paragraphs 51 and 74).

Case C-648/20 PPU-

Article 8(1)(c) of Framework Decision 2002/584, read in the light of Article 47
of the Charter and the case-law of the Court, must be interpreted as meaning
that the requirements inherent in the effective judicial protection that must be
afforded to a person who is the subject of a European arrest warrant for the
purpose of criminal prosecution are not satisfied where both the European
arrest warrant and the judicial decision on which that warrant is based are
issued by a public prosecutor — who may be classified as an ‘issuing judicial
authority’ within the meaning of Article 6(1) of that framework decision — but
cannot be reviewed by a court in the issuing Member State prior to the
surrender of the requested person by the executing Member State.

European Union law
Recitals 5, 6, 8 and 10 of Framework Decision 2002/584 read as follows:

‘()  The objective set for the Union to become an area of freedom, security
and justice leads to abolishing extradition between Member States and
replacing it by a system of surrender between judicial authorities. Further, the
introduction of a new simplified system of surrender of sentenced or suspected
persons for the purposes of execution or prosecution of criminal sentences
makes it possible to remove the complexity and potential for delay inherent in
the present extradition procedures. Traditional cooperation relations which
have prevailed up till now between Member States should be replaced by a
system of free movement of judicial decisions in criminal matters, covering both



pre-sentence and final decisions, within an area of freedom, security and
justice.

(6) The European arrest warrant provided for in this Framework Decision is
the first concrete measure in the field of criminal law implementing the principle
of mutual recognition which the European Council referred to as the
“cornerstone” of judicial cooperation.

(8) Decisions on the execution of the European arrest warrant must be
subject to sufficient controls, which means that a judicial authority of the
Member State where the requested person has been arrested will have to take
the decision on his or her surrender.

(10)  The mechanism of the European arrest warrant is based on a high level
of confidence between Member States. Its implementation may be suspended
only in the event of a serious and persistent breach by one of the Member
States of the principles set out in Article 6(1) [EU], determined by the Council
pursuant to Article 7(1) [EU] with the consequences set out in Article 7(2) [EU].’

4 Article 1 of Framework Decision 2002/584, under the heading ‘Definition
of the European arrest warrant and obligation to execute it’, provides:

‘1. The European arrest warrant is a judicial decision issued by a Member
State with a view to the arrest and surrender by another Member State of a
requested person, for the purposes of conducting a criminal prosecution or
executing a custodial sentence or detention order.

2.  Member States shall execute any European arrest warrant on the basis
of the principle of mutual recognition and in accordance with the provisions of
this Framework Decision.

3. This Framework Decision shall not have the effect of modifying the
obligation to respect fundamental rights and fundamental legal principles as
enshrined in Article 6 [EU].’

5 Articles 3, 4 and 4a of Framewaork Decision 2002/584 list the grounds for
mandatory and optional non-execution of the European arrest warrant. Article 5
of the framework decision sets out guarantees to be given by the issuing
Member State in particular cases.

6 Under Article 6 of Framework Decision 2002/584, under the heading
‘Determination of the competent judicial authorities’:

1. The issuing judicial authority shall be the judicial authority of the issuing
Member State which is competent to issue a European arrest warrant by virtue
of the law of that State.



2. The executing judicial authority shall be the judicial authority of the
executing Member State which is competent to execute the European arrest
warrant by virtue of the law of that State.

3. Each Member State shall inform the General Secretariat of the Council of
the competent judicial authority under its law.’

German law

9 Under Paragraph 146 of the Gerichtsverfassungsgesetz (Law on the
Judicial System; ‘the GVG’):

‘The officials of the public prosecutor’s office must comply with service-related
instructions of their superiors.’

10  Paragraph 147 of the GVG provides:
‘The power of supervision and direction shall lie with:

1. the Bundesminister der Justiz und fir Verbraucherschutz [(Federal
Minister for Justice and Consumer Protection)] in respect of the Federal
Prosecutor General and the federal prosecutors;

2. the Landesjustizverwaltung [(Land authority for the administration of
justice)] in respect of all the officials of the public prosecutor’s office of the Land
concerned,

3. the highest-ranking official of the public prosecutor’s office at the Higher
Regional Courts and the Regional Courts in respect of all the officials of the
public prosecutor’s office of the given court’s area of jurisdiction.’

Bulgarian law
The ZEEZA

9 The Zakon za ekstraditsiata i evropeiskata zapoved za arest (Law on
extradition and the European arrest warrant, DV No 46, of 3 June 2005), (‘the
ZEEZA’), transposes Framework Decision 2002/584 into Bulgarian law.
Article 37 of the ZEEZA sets out the provisions relating to the issuing of a
European arrest warrant in terms almost identical to those of Article 8 of that
framework decision.

10  Pursuant to Article 56(1)(1) of the ZEEZA, the public prosecutor is
competent, at the pre-trial stage of criminal proceedings, to issue a European
arrest warrant for the accused person.

The NPK

11  Pursuant to Article 14(1) of the Nakazatelno-protsesualen kodeks
(Criminal Procedure Code, DV No 86, of 28 October 2005), (‘the NPK’), the



public prosecutor is to take decisions in accordance with his own firm
conviction, on the basis of an objective, impartial and comprehensive
examination of all the circumstances of the case, in accordance with the law.

12  Incriminal proceedings, the prosecutor is the competent authority which,
in accordance with Article 46 of the NPK, brings the prosecution, directs the
investigation and supervises its lawful and proper conduct.

13  The placement in provisional detention of a person who is the subject of
a criminal prosecution is governed, at the pre-trial stage of criminal
proceedings, by Article 64 of the NPK.

14  Under Article 64(1) of the NPK, ‘the provisional detention order shall be
adopted during the preliminary proceedings by the court of first instance having
jurisdiction on application by the public prosecutor’.

15 In accordance with Article 64(2) of the NPK, the public prosecutor may
adopt a measure ordering the detention of the accused person for a maximum
of 72 hours with a view to ensuring that that person is brought before the court
with jurisdiction to make a provisional detention order, if appropriate.

16  Article 64(3) of the NPK provides that ‘the court, acting by a single judge,
shall immediately examine the case, in open court, with the participation of the
prosecutor, the accused person and his or her counsel’.

17  Furthermore, in accordance with Article 64(4) of the NPK, the court is the
competent authority to examine the application to place the accused person in
provisional detention and to assess whether such detention should be ordered,
or to choose to impose a less severe measure or refuse generally to impose a
restrictive procedural measure in respect of the accused person.

French law
The Constitution

7 Under the first paragraph of Article 64 of the Constitution of 4 October
1958:

‘The President of the Republic shall be the guarantor of the independence of
judicial authorities.’

Order establishing the Basic Law on the statute governing the judiciary

8 Under Article 5 of ordonnance no 58-1270, du 22 décembre 1958,
portant loi organique relative au statut de la magistrature (Order No 58-1270 of
22 December 1958 establishing the Basic Law on the statute governing the
judiciary) (JORF of 23 December 1958, p. 11551):



‘Public prosecutors shall act under the direction and supervision of their
hierarchical superiors and under the authority of the Minister for Justice. They
may express themselves freely at hearings.’

Code of Criminal Procedure

9 Book | of the legislative part of the code de procédure pénale (Code of
Criminal Procedure) (‘the CCP’), entitled “The conduct of criminal justice policy,
prosecutions and pre-trial investigations’, contains four titles.

10 Titlel of Book | of the CCP, entitled ‘Authorities responsible for
conducting criminal justice policy, prosecutions and pre-trial investigations’,
includes, inter alia, Articles 30, 31 and 36. Article 30 states:

‘The Minister for Justice shall implement the criminal justice policy determined
by the Government. He shall ensure that it is applied consistently throughout
the territory of the [French] Republic.

To that end, he shall issue general instructions to the judges attached to the
Public Prosecutor’s Office.

He cannot issue instructions to them in individual cases.

11 Article 31 of the CCP is worded as follows:

‘The public prosecutor’s office shall conduct prosecutions and enforce the law
with due regard for the principle of impartiality by which it is bound.’

12  Article 36 of the CCP provides:

‘The Principal Public Prosecutor may, by written instructions placed in the case
file, direct public prosecutors to commence criminal proceedings, or arrange for
such proceedings to be brought, or to refer to the competent court such written
submissions as the Principal Public Prosecutor considers appropriate.’

13  Title Il of Book | of the CCP, entitled ‘Investigating courts’, includes, inter
alia, Chapter I, entitled “The investigating judge: first-tier investigating court’,
which is subdivided into 13 sections.

14  Article 122 of the CCP, which is in Section 6 of Chapter |, entitled
‘Warrants and their execution’, provides as follows:

‘The investigating judge may, as appropriate, issue a search warrant, a
subpoena, a summons or an arrest warrant. The judge responsible for matters
relating to liberty and detention may issue a committal order.



An arrest warrant is the order given to the law enforcement authorities to search
for the person in respect of whom it is issued and to bring him before the
investigating judge, having first taken him, if appropriate, to the remand prison
indicated on the warrant, where he will be received and detained.

15  According to Article 131 of the CCP, which is also part of Section 6:

‘If the person has absconded or resides outside the territory of the Republic,
the investigating judge, after consulting the public prosecutor, may issue an
arrest warrant against him if the offence carries a penalty of imprisonment or a
more serious penalty.’

16  Article 170 of the CCP, which is in Section 10 of Chapter | of Title Il of
Book | of the CCP, entitled ‘Invalidity of investigations’, provides as follows:

‘In relation to any matter, the investigating judge, public prosecutor, parties or
assisted witness may seize the investigating chamber, in the course of the
investigation, with a view to seeking the annulment of a procedural instrument
or document.’

17  Book IV of the CCP, covering ‘a number of specific procedures’, includes,
inter alia, Title X, which is entitled ‘International mutual legal assistance’ and is
subdivided into seven chapters, Chapter IV thereof being entitled ‘The
European arrest warrant and the surrender procedures between Member
States of the European Union in accordance with the Framework Decision of
the Council of the European Union of 13 June 2002 and the surrender
procedures in accordance with agreements concluded by the European Union
with other States’. The first paragraph of Article 695-16 of the CCP, which is in
Chapter IV, provides as follows:

‘The Public Prosecutor’s Office attached to the investigating court, trial court or
court responsible for the execution of sentences which has issued an arrest
warrant shall execute it in the form of a European arrest warrant, acting either
at the request of the court or of its own motion, in accordance with the rules and
under the conditions laid down in Articles 695-12 to 695-15.



ANSWER:

So the german prosecutors,although answering the requirement for
objectiveness,did not meet the requiremenent of independence,as the minister
of justice can give them certain order in the course of their work,including
issuing of EAW.The same is mentioned in judgement on case C-489/19 PPU
about the Austrian prosecutors with the exception that when the EAW in
national system is subject to an approval by court, which meets the
requirements of objectiveness and independence, then the issuing authority
faces the two-step judicial control and so answers to the requirements of the
Charter. So when a prosecutor from a member state can receive direct or
indirect orders from the executive authority according ongoing investigations
and EAW,he/she can not be considered as judicial authority under the
Framework decision.

The other system is observed in Judgement Parquet général du Grand-
Duché de Luxembourg n Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU,
While it is true that public prosecutors are required to comply with instructions
from their hierarchical superiors, it is clear from the Court’'s case-law, in
particular the judgments of 27 May 2019, OG and PI (Public Prosecutor’s
Offices in Lubeck and Zwickau) (C-508/18 and C-82/19 PPU, EU:C:2019:456),
and of 27 May 2019, PF (Prosecutor General of Lithuania) (C-509/18,
EU:C:2019:457), that the requirement of independence, which means that the
decision-making powers of public prosecutors cannot be subject to instructions
from outside the judiciary, in particular those issued by the executive, does not
prohibit any internal instructions which may be given to public prosecutors by
their hierarchical superiors, who are themselves public prosecutors, on the
basis of the hierarchical relationship underpinning the functioning of the Public
Prosecutor’s Office.

In the context of case C-414/20 PPU when the arrested person is
objecting indeed the opportunity in the domestic law that does not prohibit any
internal instructions which may be given to public prosecutors by their
hierarchical superiors, it is interesting to see cases C-508/18 n C-82/19 PPU, n
PF, C-509/18) in the light of the requirement of independence of the
prorsecutors. So in conclusion the public prosecutors of a Member State who
are responsible for conducting prosecutions and act under the direction and
supervision of their hierarchical superiors are covered by the term ‘issuing
judicial authority’, within the meaning of that provision, provided that their status
affords them a guarantee of independence, in particular in relation to the
executive, in connection with the issuing of an European arrest warrant.
Framework Decision 2002/584 must be interpreted as meaning that the
requirements inherent in effective judicial protection which must be afforded
any person in respect of whom a European arrest warrant is issued in
connection with criminal proceedings are fulfilled if, according to the law of the
issuing Member State, the conditions for issuing such a warrant, and in
particular its proportionality, are subject to judicial review in that Member State/
Kovalkovas C-477/16 PPU, 1. 37, Poltorak C-452/16 PPU, 1.45/.

Effective judicial control ,guaranteed by Art.47 of the Charter



The importance of the judgement of the case of Bob Dogi, C-241/15 is that
the The European arrest warrant system therefore entails, in view of the
requirement laid down in Article 8(1)(c) of the Framework Decision, a dual level
of protection for procedural rights and fundamental rights which must be
enjoyed by the requested person, since, in addition to the judicial protection
provided at the first level, at which a national judicial decision, such as a
national arrest warrant, is adopted, is the protection that must be afforded at
the second level, at which a European arrest warrant is issued, which may
occur, depending on the circumstances, shortly after the adoption of the
national judicial decision. That dual level of judicial protection is lacking, in
principle, in a situation such as that in the main proceedings, in which a
‘simplified’ European arrest warrant procedure is applied, since, under that
procedure, no decision, such as a decision to issue a national arrest warrant
on which the European arrest warrant will be based, has been taken by a
national judicial authority before the European arrest warrant is issued.

With the judgement on case C-508/18 u C-82/19 PPU, T1. 68 is
assertained that as regards a measure, such as the issuing of a European
arrest warrant, which is capable of impinging on the right to liberty of the person
concerned, enshrined in Article 6 of the Charter of Fundamental Rights of the
European Union, that protection means that a decision meeting the
requirements inherent in effective judicial protection should be adopted, at
least, at one of the two levels of that protection.So when the national law gives
competence for the issuing of EAW to the public prosecutor which is taking part
of the criminal investigation,but it is not a judge,ndtiondl arrest warrant /NAW/
which has to be attached to the EAW has to fulful the criteria for effective judicial
control. This means that the first Ivel of protection is met when EAW is issued
by a prosecutor ,but upon a NAW,issued by a judge directly or with the
participation of a judge.The second level of protection of the rights of the
detainee means that the judicial body,competent under the national law to isuue
EAW must observe the conditions for its issuing and according the peculiarities
of each case to make an assessment on the question of proportionality of its
issuing / Judgement C-508/18 n C-82/19 PPU, 1.71/. In addition, where the law
of the issuing Member State confers the competence to issue a European arrest
warrant on an authority which, whilst participating in the administration of justice
in that Member State, is not itself a court, the decision to issue such an arrest
warrant and, inter alia, the proportionality of such a decision must be capable
of being the subject, in the Member State, of court proceedings which meet in
full the requirements inherent in effective judicial protection.The lack of
opportunity of such judicial control will not affect the issuing organ,but must be
taken into consideration of the lawfulness of the EAW.

As of the moment when there have to be effective judicial control the
Court says that the proportionality of the decision of the Public Prosecutor’s
Office to issue a European arrest warrant may be subject to judicial review
before or almost at the same time as it is issued and, in any event, after the
European arrest warrant has been issued, since such scrutiny may take place,
depending on the circumstances, before or after the actual surrender of the



requested person. ( Parquet général du Grand-Duché de Luxembourg u
Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU, T. 70 n 71).

It should be observed that even in criminal proceedings for the
enforcement of a custodial sentence or detention order, or indeed in
substantive criminal proceedings, which lie outside the scope of the Framework
Decision and of European Union law, the Member States are still obliged to
respect fundamental rights as enshrined in the Convention or in art.6 and 47 of
CHR or laid down by their national law (judgement F, C-168/13, 1.48)

It is clear that the Court is confident that when the issuing EAW organ
by the MS is different than a judge,so the national procedure for issuing EAW
includes national arrest warrant or equivalent judicial act and then upon this act
is issued EAW,must be subject to effective judicial control before the person
detained being transfered to the MS to the one of the mentioned levels of
judicial protection.When the organ pointed by the MS is a judge,then the
effective protection is ensured ,as when the decision for issuing EAW is taken
there has been an assesment of the lawfulness of the national act of
arrest,issued by other judicial organ in a MS according to art.6 para 1 of
Framework decision.So questionable from the perspective weather there is
effective judicial control are only the cases when public prosecutor is the issuing
organ of EAW.Then the effective control means that at least the decision of
issuing national arrest warrant is taken directly after an order or judgement
made by a judge or such kind of act is additional to the procedure.

There may be different cases in various MS:
-NAW is issued by judge or with the participation of a judge/ direct or indirect
control /but EAW is issued by a public prosecutor.In this case the first level of
defence is applicable before the person is transfered.;
- NAW is issued by judge or with the participation of a judge/ direct or indirect
control/ ,but EAW is issued by a public prosecutor according to the judgement
of the court or its order. In this case the two levels of defence is applicable
before the person is even detained in another MS.;
-NAW is not issued by a judge or with the participation of a judge,but there is
due court control after the actual detention of the person in another MS,and
EAW is issued not by a judge,but it is subject to due judicial control in front of a
court in the MS after the actual detention of the person in another MS. In this
case the two levels of defence is effective and applicable after the person is
detained in another MS;
-NAW is issued not by a judge or with the participation of a judge,but there is
no effective judicial control,and EAW is issued not by a judge,but it is subject to
due judicial control in front of a court in the MS after the actual detention of the
person in another MS;
-NAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control and
EAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control before
the actual transfer of the arrested person from another MS.;
- NAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control and
EAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control at all;



-NAW is issued by an executive organ ,but after or upon an order by the public
prosecutor and there is applicable due judicial control after the actual detention
of the person ,and EAW is issued by a public prosecutor ,but the conditions fot
its issuing are subject to judicial control after the actual transfer of the detained
person.;

-NAW can not be a condition for issuing EAW,because it objectively doesnt’
match to its aims and functions-so it is not a measure for arrest or detention of
an accused person.
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ANSWER:

So the german prosecutors,although answering the requirement for
objectiveness,did not meet the requiremenent of independence,as the minister
of justice can give them certain order in the course of their work,including
issuing of EAW.The same is mentioned in judgement on case C-489/19 PPU
about the Austrian prosecutors with the exception that when the EAW in
national system is subject to an approval by court, which meets the
requirements of objectiveness and independence, then the issuing authority
faces the two-step judicial control and so answers to the requirements of the
Charter. So when a prosecutor from a member state can receive direct or
indirect orders from the executive authority according ongoing investigations
and EAW,he/she can not be considered as judicial authority under the
Framework decision.

The other system is observed in Judgement Parquet général du Grand-
Duché de Luxembourg n Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU,
While it is true that public prosecutors are required to comply with instructions
from their hierarchical superiors, it is clear from the Court's case-law, in
particular the judgments of 27 May 2019, OG and PI (Public Prosecutor’s
Offices in Lubeck and Zwickau) (C-508/18 and C-82/19 PPU, EU:C:2019:456),
and of 27 May 2019, PF (Prosecutor General of Lithuania) (C-509/18,
EU:C:2019:457), that the requirement of independence, which means that the
decision-making powers of public prosecutors cannot be subject to instructions
from outside the judiciary, in particular those issued by the executive, does not
prohibit any internal instructions which may be given to public prosecutors by
their hierarchical superiors, who are themselves public prosecutors, on the
basis of the hierarchical relationship underpinning the functioning of the Public
Prosecutor’s Office.

In the context of case C-414/20 PPU when the arrested person is
objecting indeed the opportunity in the domestic law that does not prohibit any
internal instructions which may be given to public prosecutors by their
hierarchical superiors, it is interesting to see cases C-508/18 n C-82/19 PPU, u
PF, C-509/18) in the light of the requirement of independence of the
prorsecutors. So in conclusion the public prosecutors of a Member State who
are responsible for conducting prosecutions and act under the direction and
supervision of their hierarchical superiors are covered by the term ‘issuing
judicial authority’, within the meaning of that provision, provided that their status
affords them a guarantee of independence, in particular in relation to the
executive, in connection with the issuing of an European arrest warrant.
Framework Decision 2002/584 must be interpreted as meaning that the
requirements inherent in effective judicial protection which must be afforded
any person in respect of whom a European arrest warrant is issued in
connection with criminal proceedings are fulfilled if, according to the law of the
issuing Member State, the conditions for issuing such a warrant, and in
particular its proportionality, are subject to judicial review in that Member State/
Kovalkovas C-477/16 PPU, 1. 37, Poltorak C-452/16 PPU, 1.45/.



Effective judicial control ,guaranteed by Art.47 of the Charter

The importance of the judgement of the case of Bob Dogi, C-241/15 is that
the The European arrest warrant system therefore entails, in view of the
requirement laid down in Article 8(1)(c) of the Framework Decision, a dual level
of protection for procedural rights and fundamental rights which must be
enjoyed by the requested person, since, in addition to the judicial protection
provided at the first level, at which a national judicial decision, such as a
national arrest warrant, is adopted, is the protection that must be afforded at
the second level, at which a European arrest warrant is issued, which may
occur, depending on the circumstances, shortly after the adoption of the
national judicial decision. That dual level of judicial protection is lacking, in
principle, in a situation such as that in the main proceedings, in which a
‘simplified’ European arrest warrant procedure is applied, since, under that
procedure, no decision, such as a decision to issue a national arrest warrant
on which the European arrest warrant will be based, has been taken by a
national judicial authority before the European arrest warrant is issued.

With the judgement on case C-508/18 u C-82/19 PPU, T1. 68 is
assertained that as regards a measure, such as the issuing of a European
arrest warrant, which is capable of impinging on the right to liberty of the person
concerned, enshrined in Article 6 of the Charter of Fundamental Rights of the
European Union, that protection means that a decision meeting the
requirements inherent in effective judicial protection should be adopted, at
least, at one of the two levels of that protection.So when the national law gives
competence for the issuing of EAW to the public prosecutor which is taking part
of the criminal investigation,but it is not a judge,ndtiondl arrest warrant /NAW/
which has to be attached to the EAW has to fulful the criteria for effective judicial
control. This means that the first Ivel of protection is met when EAW is issued
by a prosecutor ,but upon a NAW,issued by a judge directly or with the
participation of a judge.The second level of protection of the rights of the
detainee means that the judicial body,competent under the national law to isuue
EAW must observe the conditions for its issuing and according the peculiarities
of each case to make an assessment on the question of proportionality of its
issuing / Judgement C-508/18 n C-82/19 PPU, 1.71/. In addition, where the law
of the issuing Member State confers the competence to issue a European arrest
warrant on an authority which, whilst participating in the administration of justice
in that Member State, is not itself a court, the decision to issue such an arrest
warrant and, inter alia, the proportionality of such a decision must be capable
of being the subject, in the Member State, of court proceedings which meet in
full the requirements inherent in effective judicial protection.The lack of
opportunity of such judicial control will not affect the issuing organ,but must be
taken into consideration of the lawfulness of the EAW.

As of the moment when there have to be effective judicial control the
Court says that the proportionality of the decision of the Public Prosecutor’s
Office to issue a European arrest warrant may be subject to judicial review
before or almost at the same time as it is issued and, in any event, after the



European arrest warrant has been issued, since such scrutiny may take place,
depending on the circumstances, before or after the actual surrender of the
requested person. ( Parquet général du Grand-Duché de Luxembourg u
Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU, T. 70 n 71).

It should be observed that even in criminal proceedings for the
enforcement of a custodial sentence or detention order, or indeed in
substantive criminal proceedings, which lie outside the scope of the Framework
Decision and of European Union law, the Member States are still obliged to
respect fundamental rights as enshrined in the Convention or in art.6 and 47 of
CHR or laid down by their national law (judgement F, C-168/13, 1.48)

It is clear that the Court is confident that when the issuing EAW organ
by the MS is different than a judge,so the national procedure for issuing EAW
includes national arrest warrant or equivalent judicial act and then upon this act
is issued EAW,must be subject to effective judicial control before the person
detained being transfered to the MS to the one of the mentioned levels of
judicial protection.When the organ pointed by the MS is a judge,then the
effective protection is ensured ,as when the decision for issuing EAW is taken
there has been an assesment of the lawfulness of the national act of
arrest,issued by other judicial organ in a MS according to art.6 para 1 of
Framework decision.So questionable from the perspective weather there is
effective judicial control are only the cases when public prosecutor is the issuing
organ of EAW.Then the effective control means that at least the decision of
issuing national arrest warrant is taken directly after an order or judgement
made by a judge or such kind of act is additional to the procedure.

There may be different cases in various MS:
-NAW is issued by judge or with the participation of a judge/ direct or indirect
control /but EAW is issued by a public prosecutor.In this case the first level of
defence is applicable before the person is transfered.;
- NAW is issued by judge or with the participation of a judge/ direct or indirect
control/ ,but EAW is issued by a public prosecutor according to the judgement
of the court or its order. In this case the two levels of defence is applicable
before the person is even detained in another MS.;
-NAW is not issued by a judge or with the participation of a judge,but there is
due court control after the actual detention of the person in another MS,and
EAW is issued not by a judge,but it is subject to due judicial control in front of a
court in the MS after the actual detention of the person in another MS. In this
case the two levels of defence is effective and applicable after the person is
detained in another MS_;
-NAW is issued not by a judge or with the participation of a judge,but there is
no effective judicial control,and EAW is issued not by a judge,but it is subject to
due judicial control in front of a court in the MS after the actual detention of the
person in another MS;
-NAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control and
EAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control before
the actual transfer of the arrested person from another MS.;
- NAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control and



EAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control at all;
-NAW is issued by an executive organ ,but after or upon an order by the public
prosecutor and there is applicable due judicial control after the actual detention
of the person ,and EAW is issued by a public prosecutor ,but the conditions fot
its issuing are subject to judicial control after the actual transfer of the detained
person.;

-NAW can not be a condition for issuing EAW,because it objectively doesnt’
match to its aims and functions-so it is not a measure for arrest or detention of
an accused person.



®PuHaHcupa ce ot nporpama "lMpaBocbane” Ha EBponenckma cbro3

kAT (2014-2020 r.).
* * C'b,D,bp)KaHVleTO Ha Ta3un |'|y6J'IVIKaL|,VIF| OTpa3daBa CaMo BbarneguTte Ha aBTopa
** . ** n e n3uano Ha Heroesa OTroBOPHOCT. EBpOﬂeIZCKaTa KOMUCUA HE NoeMa
HUKaKBa OTrFOBOPHOCT 3a M3MOJI3BaHETO Ha CbAbpiKallaTa ce B HedA
UHopMaLus.

NMPOKYPATYPATA B IbPXKABUTE YJIEHKW KATO KOMIMETEHTEH
OPI'AH 3A N3OABAHE HA EBPOIMENCKA 3ANOBE[ 3A APECT B
KOHTEKCTA HA NSUCKBAHUATA HA Yil. 47 OT XAPTATA 3A NPABATA
HA HOBEKA

NPEMEQ HA CbAEBHATA MNMPAKTUKA MO CJU

Bbnpocu kbM yyacTHUUMTE:

Mons, cnep kaTo npoyeTeTe U3BrevYeHnaTa ot peweHusTa Ha Cbaa Ha
EC, pante cBonte KomMeHTapu ganun durypaTta Ha Npokypopa B ObpXaBuTe-
4YfieHKW, AencTBaL, KaTo u3gasall opraH Ha E3A, nma xapakrepuctukute Ha
He3aBMCUM CbaebeH opraH W HeroBuTe aktoBe MoraT pJa 6baar
npepasrrnegaHu ot cbAa, 3a Aa ce rapaHTMpar npasaTa Ha apecTyBaHOTO nuue
no un. 47 ot K3M4ocC.

CnasBa N1 NPoOKypopbT U3UCKBAHETO 3a He3aBUCMMOCT B ClyyauTe,
KoraTo nony4aBa KOHKPETHU HapexaaHus 3a pascrnefBaHeTo OT BUCLLECTOSL,
NPOKYPOpP WK OT rraBHUS NPOKYPOpP.

n paBeéH KOHTEeKCT

CBbOTBETHW CITYYHAMW.

[eno C508/18 -n C82/19 PPU-

51 Ot ToBa cnenBa, 4Ye NOHATMETO "cbaebeH opraH" No cMUCHA Ha YNeH 6,
naparpad 1 ot PamkoBo peweHue 2002/584 moxe [a BKIOYBA OpraHW Ha
AbpXaBa 4NeHKka, KOUTO, Makap M [a He ca HenpemMeHHO Cbaun wnu
CbaunuLla, y4acTBaT B OCbLLECTBSBAHETO Ha Haka3aTesIHOTO NpaBoCbAME B
Tasun ObpKaBa YreHkKa.

73 Taka "nsgaBawmat cbaedeH opraH” No cMucba Ha yneH 6, naparpad 1 ot
PamkoBo pelwleHne 2002/584 TpsibBa oa MoXe Aa ynpakHsiBa 3agbiDKeHndaTa
cn 0BEKTMBHO, KaTO B3emMa nNpeaBua BCUYKM OOBMHUTENHU M OnpaBAaTeSHU
AokasaTerncrBa, 6e3 ga e MU3foXeH Ha pucka npaBoMoLLMATa My 3a B3eMaHe
Ha pelweHns ga 6baaT NOAYMHEHN HA BBHLLHW yKa3aHUs UM UHCTPYKLUUK, NO-
cneumanHo OT CTpaHa Ha M3NbfHUTENHaTa BfacT, Taka 4e da € BbH OT
CbMHEHME, Ye pEeLleHMEeTO 3a M3gaBaHe Ha eBporericka 3anoBen 3a apecT
npuHagnexu Ha To3n opraH, a He B KparHa CMeTKa Ha U3nbfiHUTEeNnHaTa Bnact
(B%. B TO31 cmucbn peweHune ot 10 Hoempu 2016 r., Kovalkovas, -C477/16
PPU, EU:C:2016:861, Touka 42).

74 CboTBETHO M3gaBawmaT cbaebeH opraH TpsibBa 4a e B CbCTOAHME Aa Aage
rapaHuMm Ha Wu3NbHABALLMA CcbaebeH opraH, 4Ye MO OTHOLWEeHMEe Ha
rapaHumMiTe, npeaBuaeHN B NpaBHUSA pef Ha usgaBaliaTa AbpKaBa YneHka,
TOW OencTtBa He3aBMCUMO MpPU U3MbIAHEHNETO HAa OHE3N CBOW 3a4bINKEHUS,
KOMTO Ca NpUCbLUM Ha M3gaBaHETO Ha eBpOrencka 3anoseq 3a apecT. Tasm
HEe3aBMCUMOCT U3NCKBA HAaNMYMETO Ha 3aKOHOBWM NpaBuna U UHCTUTYLMOHanHa
paMKa, KOMTO [a rapaHTMpar, Y€ M3gaBalmsaT cbaebeH opraH He € U3NOXeH
Ha PUCK NpY B3eMaHETO Ha peLLeHne 3a n3gaBaHe Ha TakaBa 3anoBej 3a apect



Aa 6bae NoAYNHEH, Hape[ ¢ ApYroTo, Ha yKasdaHue Ha u3nbfiHUTenHaTa Bnact
B KOHKpETEH crny4amn.

C566/19 PPU 1 -C626/19 PPU

51 CobrnacHo npaktukaTta Ha Cbaa, BbNpekn Ye B CbOTBETCTBUE C NPUHLMNA
Ha npouecyanHa aBTOHOMWUSA AbpXaBUTE YMEHKM MoraT ga onpenensTt B
HaUMOHaANHOTO CcuM npaBO "cbaebHus opraH", KOMMNETEHTEeH Oa u3gage
eBponeKrcka 3anoBer 3a apecT, 3Ha4eHNeTo N 06xBaTbT Ha TOBA MOHATUE HEe
mMoraT ga 6baaTt ocTaBeHM Ha npeleHKaTa Ha BCAKa AbpKaBa YreHka. Tosu
TEPMUH M3UCKBA Ha usnata teputopus Ha Cbio3a aBTOHOMHO U e4HaKBO
TbIIKyBaHe, KOeTo TpsibBa Aa ce cbobpassiBa C TEKCTa Ha YneH 6, naparpad 1
oT PamkoBo pelwleHne 2002/584, c HeroBaTa 3akoHogatenHa ypenba v ¢ uenta
Ha TOBa PaMKOBO peLlleHue (BX. B TO3U CMUCHI pelueHne ot 27 mam 2019 r.,
OG u PI (lpokypamypu e Jlbek u Llsukay), C508/18 -u C82/19 -PPU,
EU:C:2019:456, T. 48 n 49 n ymtnpaHata cbaebHa npakTuka).

52 Taka CbabT Npuema, 4ye noHATneTo "n3gasall cbaebeH opraH" no cMucobna
Ha 4yneH 6, naparpad 1 or PamkoBo pewweHne 2002/584 moxe ga Bkno4yBa
OpraHuTe Ha ObpKaBa YNeHKa, KOUTO, Makap 1 Aa He ca HEMPEMEHHO Cbaun
UNu cbaunuLLa, yyacteaTt B NpaBopasfdaBaHETo Mo HakasaTenHu gena B 1asu
AbpXKaBa yneHka u gencreaT He3aBMCUMO NPU U3MbIAHEHMETO Ha OHE3N CBOM
3a0bIDKEHMS, KOUTO Ca NPUCBLLM Ha M3aaBaHETO Ha eBponencka 3anoses 3a
apecT, Tas3uM He3aBMCMMOCT M3MCKBa Ada Ca Hanuue 3aKOHOBW npasuna u
WHCTUTYUMOHaNHa pamka, KOMTO MoraT Aa rapaHtupart, 4e u3gaBallusT
cbaebeH opraH He e U3NOoXeH Npu B3eMaHeTO Ha pelleHne 3a nsgaBaHe Ha
TakaBa 3anoBe[ 3a apecT Ha KakbBTO M fa 6uno puck ga 6bae nogvvHeH, B
YaCTHOCT, Ha yKa3aHue B KOHKPETEH Criydyan OT CTpaHa Ha U3nbiHuUTEenHaTa
BnacT (BX. B T03un cmucbn Pewenne ot 27 man 2019 ., OG u Pl (npokypamypu
8 JTrobek u Llsukay), C508/18 -u C82/19 -PPU, EU:C:2019:456, Toukun 51 n 74).

[eno C-648/20 PPU-

UneH 8, naparpacd 1, 6ykea B) oT PamkoBo peweHune 2002/584, TbnkyBaH B
cBeTnMHaTa Ha uneH 47 oT XapTtarta U cbaebHaTta npaktuka Ha Cbaa, TpsidBa
Aa ce TblIKkyBa B CMUCBLIl, Y€ W3UCKBAHMATA, NPUCHLUM Ha edeKTuBHaTa
cbaebHa 3awunTa, KoaTo TpsibBa Aa 6bae npegocTaBeHa Ha nuue, 3a KOeTo e
n3gageHa eBponencka 3anoBes 3a apecT C Len HakasaTenHo npecrneasaHe,
He ca M3NbJIHEHW, KOraTo KaKTO eBpornenckaTa 3anoBeq 3a apecTt, Taka u
CbAebHOTO peLleHne, Ha KOeTO ce OCHOBaBa Tasu 3anoBe[, ca M3gadeHu oT
NPOKYypop - KOUTO MOXe Aa Obae kBanuduuupaH kato "usgasaly cbaebeH
opraH" no cMucbIa Ha YneH 6, naparpad 1 oT ToBa paMKOBO pPeLLEHNE - HO He
MoraT ga 6baat npepasrnedaHyM OT CbAd B M3gaBallata ObpKaBa uYrfeHka
npeav npegaBaHETO Ha MCKAHOTO N1Le OT U3MbIHABaLLaTa AbpXKaBa YneHkKa.

MNMpaBo Ha EBponenckus cbr3

CbobpaxeHusa 5, 6, 8 n 10 ot PamkoBo pelwieHne 2002/584 rnacar
CrnegHoTo:



"(5) Uenta Cblo3bT Aa ce npeBbpHE B NPOCTPAHCTBO Ha cBOBOAA, CUrypHOCT
N npaBocbave BOAM OO MPeMaxBaHe Ha eKkCcTpaguumnsata mMexay ObpXaBuTe
YNEeHKM N 3amMsaHaTa N CbC CUCTEMA 3a NpefaBaHe Mexay CbaebHuTe opraHw.
OcBeH TOBa BbBEXOaHETO Ha HOBa OMPOCTEHa cCMCTeMa 3a npedaBaHe Ha
OCbAEHM WNM 3anodo3peHn nuua 3a UenuTe Ha WU3MNbIHEHUeTO WK
HakasaTenHOTO NpecneaBaHe Ha HakasaTenHU NpUCban AaBa Bb3MOXHOCT Aa
Ce npemaxHaT CrOoXHOCTTa M Bb3MOXHOCTTA 3a 3abaBsHe, NpUCbLUM Ha
HacTosIluMTE npoueaypu 3a ekctpaguuusi. TpaauUMOHHWUTE OTHOLIEHUSI Ha
CbTPYAHNYECTBO, KOUTO npeobnagasat gocera Mexay ObpXKaBUTE-YNEHKW,
cneapa ga 6baaT 3aMeHeHu oT cuctemMa 3a cBoOOAHO ABMXKEHWEe Ha CbaebHu
peweHnss MNo  HakasaTenHonpaBHM  BbMApPOCKH, oOOxBallalla  KakTo
npegBapuTenHATe, Taka W OKOHYaTeNHUTe peLleHus, B paMKuTe Ha
NpPOCTPaHCTBOTO Ha cBoboaa, CUrypHOCT M NpaBoCbAME.

(6) EBponenickaTa 3anoBeq 3a apecT, nNpeasuaeHa B HaCTOALWOTO paMKOBO
pelleHne, e NbpBaTa KOHKPETHa Msipka B obracTTa Ha Haka3aTenHOTO NpaBo
3a npunaraHe Ha npuvHUMNa Ha B3auMMHO Npu3HaBaHe, KOWTO EBponencknar
CbBET ONpeaenu KaTo "KpanbrbfieH kKaMbK" Ha CbAEBHOTO CbTPYAHNYECTBO.

(8) PeweHusaTa 3a M3nbiIHEHME Ha eBponenckaTa 3anoBes 3a apect Tpsibea aa
nognexaT Ha QOCTaTb4yeH KOHTPOJSI, KOETO 03Ha4aBa, Ye CbaebHUAT opraH Ha
AbpKaBaTa YNneHka, B KOATo e Buno apectyBaHO UCKaHOTO nuue, we Tpsbea
Aa B3eMe pPELLEHMNETO 3a HErOBOTO NpefaBaHe.

(10) MexaHn3mbT Ha eBponenckaTa 3anoBe[ 3a apecT ce OCHOBaBa Ha BUCOKO
HMBO Ha JoBepue Mexay AbpXaBuTe uYneHkn. M3nbnHeHneTo my moxe fa
O6bae npeycTaHOBEHO CaMO B ClyyYal Ha CEPUO3HO U TPamHO HapyLleHue OT
CTpaHa Ha efHa OT AbpPXaBUTE YNEHKM Ha NPUHLUNUTE, NOCOYEHN B YneH 6,
naparpad 1 [EC], yctaHoBeHO oT CbBeTa CbrfiacHo 4neH 7, naparpad 1 [EC],
C nocneauumnTe, NocoveHn B YneH 7, naparpad 2 [EC].

4 Ynen 1 ot PamkoBo pewenne 2002/584, osarnaseH "OnpegeneHve Ha
eBponenckata 3anoBed 3a apecT U 3agbilKeHne 3a HENMHOTO U3NbIHEeHue",
npegswxaa:

. EBponelickaTta 3anoBeq 3a apecT € CbAebHO pelleHne, U3naaeHo oT
AbpkaBa uneHka, ¢ ornea apecTyBaHeTo U NpeaaBaHeTo OT Apyra AbpXasa
YneHKa Ha U3AMpPBaHO NULIE C LieN NpoBeXaaHe Ha HakasaTernHo npecrneasaHe
UNU U3NbIHEHWe Ha npucbaa 3a nuaBaHe OT cBoboda WNM Mspka 3a
3agbpxaHe.

2. [bpxaBuUTE-UNEeHKM U3NbITHABAT BCAKa eBporneicka 3anoseq 3a apecT
Bb3 OCHOBa Ha MpUHUMNA Ha B3aMMHO NpPU3HaBaHe U B CbOTBETCTBUE C
pasnopenbuTe Ha HacCTOSALLIOTO PaMKOBO pPeLLEHHE.



3. HacToAwoTo paMKOBO pelleHne He BoaM 40 NPOMSHA Ha 3a4bIHKEHNETO
3a 3a4nTaHe Ha OCHOBHUTE MpaBa M OCHOBHUTE MPaBHU NPUHLUMUNW, 3anerHanu
B uneH 6 [EC].

5 B uneHoBe 3, 4 n 4a ot PamkoBo peweHne 2002/584 ca n3bpoeHu
OCHOBaHMATa 3a 3a4bIDKUTENIHO U HEe3aAbIDKUTENHO HEU3MbIIHEHME Ha
eBponenckata 3anoseq 3a apecT. B uneH 5 oT pamKkoBOTO pelleHue ca
MOCOYEHN rapaHuuuTe, KOMTO u3gaBallaTa AbpXaBa YneHka TpsbBa aa
npeaocTaBn B KOHKPETHM Cry4Yau.

6 CovrnacHo uneH 6 ot PamkoBo peweHne 2002/584, nop 3arnasuve
"OnpegensiHe Ha KOMNETEHTHUTE CbAebHM opraHn':

"1. N3paBawmat cbaebeH opraH € cbaebHuaT opraH Ha usgasawiata
AbpXaBa urieHka, KOWTO € KOMMeTeHTEH Ja u3fgaBa eBpornerncka 3anoses 3a
apecT no cunarta Ha 3akoHO4aTeNncTBOTO Ha Ta3u AbpXxasa.

2.  WsnbnHsasawmaT cbaebeH opraH e cbAebHMAT opraH Ha usnbnHaBalwaTa
AbpXKaBa YneHka, KOMTO € KOMMNEeTEHTEH Aa M3NblHM eBponelickaTa 3anoses
3a apecT Mo cunaTa Ha 3aKoHOAAaTEeNCTBOTO Ha Tasun Abp)Kasa.

3. Bcaka gbpxaBa 4neHka WMHGOpMMpa reHepanHus cekpetapuaTt Ha
CbBeTa 3a KOMNETEeHTHMS  cbaebeH opraH CbrlacHO  HENHOTO
3aKoHoOaTencTBo.

FepmaHcKo npaBo

9 CovrnacHo yneH 146 ot Gerichtsverfassungsgesetz (3akoH 3a cbaebHaTa
cuctema; "GVG"):

"CnyxuTenuTte Ha NpokypaTypaTa ca ATbXXHW 4a U3MbIHSABAT CBbP3aHUTE CbC
cnyxbaTa ykasaHusi Ha CBOMTE HaYanHuum.

10 Maparpad 147 ot GVG npegsuxaa:

"paBomoLumATa 3a KOHTPOS N PHLKOBOACTBO Ce ynpaXHABaT OT:

1. degepanHuaT MUHUCTBP Ha NPaBOCHAMETO U 3alumMTaTta Ha noTpebutenute
[(Bundesminister der Justiz und fur Verbraucherschutz)] no oTHoweHne Ha
deiepanHusa rnaBeH NPOKYpop u deaepanHuTe NpoKypopu;

2. Landesjustizverwaltung [(opraH Ha nposuHyusma 3a npasopasdasaHe)] no
OTHOLLEHME Ha BCUYKM CNYXWUTENM Ha NpoKypaTypaTa Ha CbOTBETHaTa
MPOBUHYUS,

3. Han-BMCOKOMOCTABEHMAT CINYXUTEN Ha npoKypaTtypaTa BbB BUCLUUTE
PaoOHHN CbAUNULLA U OKPBXHUTE CbhbAUNULLA MO OTHOLIEHWE Ha BCUYKM

Cny>XnTesnn Ha nNpokypaTtyparta B pa|710Ha Ha KOMNEeTeHTHOCT Ha AadeHund Cba.

bwbnzapcko npaego



ZEEZA

9 3akoHbT 3a eKkcTpaguuuaTa U eBponenckaTa 3anoses 3a apect (Zakon za
extraditsiata i evropeiskata zapoved za arest, DV Ne 46, ot 3 toHn 2005 r.),
("8EE3A"), TpaHcnoHupa PamkoBo peweHne 2002/584 B 6Gbnarapckoto
3akoHoaaTtencTso. B uneH 37 ot 3EE3A ce cbabpxat pasnopenbu, cBbp3aHu
C M34aBaHeTo Ha eBponencKka 3anoBes 3a apecT, KOUTO ca NOYTU NOEHTUYHM C
Te3u B YreH 8 OT NOCOYEHOTO PaMKOBO peLleHue.

10 CvrnacHo uneH 56, naparpad 1, Touka 1 ot 3EE3A Ha gocvaebHata dasa
Ha HakasaTenHoTO MPOW3BOACTBO MPOKYPOPBLT € KOMMEeTeHTeH fa usgage
eBponeWncka 3anosep 3a apecTt Ha 06BMHAEMOTO nuLe.

NPK

11 CovrnacHo uneH 14, naparpad 1 ot HakasatenHo-npouecyanHusa Kogekc
(Nakazatelno-protsesualen kodeks, DV Ne 86, ot 28 oktompu 2005 1.) ("HIMK")
NMPOKYpOpPbT B3EMa peELUEeHUs Mo CBoe TBbpPAO ybexaeHue, Bb3 OCHOBa Ha
0b6ekTMBHO, 6e3NpuCTPacTHO W BCECTPAHHO pa3srnexnaHe Ha BCUYKK
obcToATencTea no 4enoTo, B CbOTBETCTBME CbC 3aKOHa.

12 B HakaszaTenHoTO MpPOU3BOACTBO MPOKYPOPHLT € KOMMETEHTHUAT OpraH,
KOMTO B cboTBeTCTBME C uneH 46 ot HIIK noBaura obBuMHEHWE, pBKOBOAMU
pascnefBaHETO M KOHTPONMpPa HEroBOTO 3aKOHOCBbOOPA3HO M MpaBUITHO
nposexaaHe.

13 MNocTaBaAHETO Nog npeaBapuUTenHO 3aabpXaHe Ha nuvue, cpeLly KoeTo ce
BOOW HakasaTenHo npecnefBaHe, ce ypexaa B pgocbaebHata dasa Ha
HaKasaTesIHOTO NPOM3BOACTBO OT YneH 64 ot HIK.

14 CvbrnacHo uneH 64, naparpad 1 ot HIK "mspkata 3a npegBaputeniHo
3abpxaHe ce npuema no BpemMe Ha NpeaBapuTeriHOTO MPOM3BOACTBO OT
KOMMNETEHTHMA MbPBOMHCTAHLMOHEH Cb/, NO UCKaHe Ha NpoKkypopa".

15 B cvotBeTCcTBME C uneH 64, naparpad 2 ot HIK npokypopbT Moxe aa
npuemMme Mspka, ¢ KoSTo Aa pasnopeaun 3agbpxaHe Ha 06BUHAEMOTO nvue 3a
He noBeYe OT 72 Yaca, 3a [a ce rapaHTupa, 4e Toea nuvue we 6bae n3npaBeHo
npen cbaa, KOMNEeTEHTEH Aa NOCTaHOBM BPEMEHHA MsPKa 3a 3aabpkaHe, ako
€ Heobxoamnmo.

16 YUneH 64, naparpad 3 ot HINK npeaswxaa, Yye "cbabT, 4eMCTBALL B CbCTaB
OT e4VH Cbaus, He3abaBHO pasrnexaa 4enoTo B OTKPUTO CbAebHOo 3aceaHue
C y4acTMeTO Ha NPOoKypopa, 0OBMHAEMUS N HEFOBUS 3ALLUTHUK".

17 OcBeH TOBa B CbOTBETCTBME C uneH 64, naparpad 4 ot HIK cbabT e
KOMMETEHTHUAT OpraH Ada pasrfieja WCKaHeTo 3a HanaraHe Ha BpeMEeHHO
3aAbpxaHe Ha 0OBUHAEMOTO Nuue M Aa NpeueHn danu TakoBa 3afbpXKaHe
cnegpa ga 6bae noctaHoOBEHO, UK Aa nsbepe ga HanoXxu no-neka Mspka, unm
Aa OTKaXxe KaTo UfANo Aa HamnoXu orpaHudmMTeniHa npouecyarnHa mMspka no
OTHOLLEHME Ha OBBUHAEMOTO Nuue.



®PpeHCcKo rnpaso
KoHcmumyuyusima
7 CbrnacHo yneH 64, nbpea annHesa ot KoHCTUTyuusaTa oT 4 oktomBpu 1958 r:

"MNpe3anaeHTbT Ha penybnukata e rapaHT 3a He3aBMCUMOCTTa Ha CbAebHUTE
opraHu.

3anoeed 3a cb3dagaHe Ha OCHOBHUSI 3aKOH 3a cmamyma Ha cbO0ebHama
griacm

8 CbrnacHo uneH 5 ot ordonnance no 58-1270, du 22 décembre 1958, portant
loi organique relative au statut de la magistrature (3anosea Ne 58-1270 ot 22
aekemspu 1958 r. 3a cb3gasaHe Ha OCHOBEH 3aKOH 3a cTaTyTa Ha cbaebHaTta
Bnacrt) (JORF ot 23 gekemBpu 1958 r., ctp. 11551):

"[pokypopuTte pgenctBaT No4 PbKOBOACTBOTO W Hajd3opa Ha cBouTe
NepapxmyHn HadanHuuM W No4 PbKOBOACTBOTO Ha MMHUCTbpa Ha
npaBocbameto. Te mMorat ga ce u3kasBaT CBOOOAHO NO BpeMe Ha
nacnywBaHuaTa.

HaKasamenHo-npouecyaneH Kodekc

9 KHura | ot 3akoHogaTtenHata yacTt Ha HakasatenHonpouecyanHusi Kogekc
(Code de procédure pénale) (HapmyaH no-HaTaTbk "HIK"), o3arnaeseHa
"poBexaaHe Ha HakasaTesrHomnpaBHa NONUTUKA, HakasaTemnHo npecrneasaHe
N gocbAebHo pascrneaBaHe", cbabpXka YeTupu 3arnaBus.

10 Oan | ot kHura | Ha HIK, o3arnaeeH "OpraHu, OTTOBOPHU 3a NPOBEXAAHETO
Ha nonuTukaTta B obnactra Ha HakasaTenHoTO NpaBoCbAMe, HAaKa3aTENHOTO
npecnegBaHe M gocbebHOTO pascnenBaHe", BKMOYBA, Haped C APYroTo,
yneHnose 30, 31 n 36. Ynen 30 rnacwu:

"MVHUCTBPBT Ha NpaBOCbOAMETO WM3NbIHSABA NonuTMKkata B obractrta Ha
Haka3aTenHoTO NpaBoCbAMe, OnpeaeneHa oT NpaBMTENCTBOTO. Ton crneamn 3a
HEMHOTO NOocCreAoBaTENHO npunaraHe Ha usnaTta Teputopusa Ha [PpeHckaTal
penybnuka.

3a Ta3u uen Ton nagasa obLM MHCTPYKUUKM HA CbAUUTE KbM NpoKypaTtypaTa.

Toli He MOXe Aa MM [aBa ykasaHusi Mo OTAENHU cry4dau.

11 UneH 31 ot I'TIK e hopmynupaH no cnegHnsa HauvmH:

"lMpokypaTtypaTta ocbLlecTBABa Haka3aTesiHO NpecneaBaHe U npunara 3akoHa,
KaToO HagnexHo cnasBa npuHuMna Ha 6e3npucTpacTHOCT, C KOWTO €
obBbp3aHa.



12 YneH 36 ot MK npegsuxaa:

"MaBHUAT NPOKYPOP MOXE C NUCMEHW yKasaHusl, MOMECTEeHU B NpenuckaTa no
[enoTo, Aa Hapeay Ha NPOKypopuTe Aa 3anoYHaT HakasaTesiHo Npou3BoACTBO
Un1 Aa opraHM3npar 3arnoysaHeTo Ha TakoBa NPOU3BOACTBO, UNKN Aa U3npaTaT
Ha KOMMETEHTHMS Cb MUCMEHN CTaHOBWLLA, KOUTO FMaBHUAT NPOKYpOp cunTa
3a NoAXOAsALLMN.

13 Aan lll ot kHura | Ha HIK, o3arnaeseH "CneacrBeHn cbannuia”, BKOYBA,
inter alia, rmaea |, os3arnaBeHa "Cbausa-cnegoBaTen: MbpPBOCTEMNEHEH
CneacTBeH cbA", KOATO e pasaenieHa Ha 13 pasgena.

14 YneH 122 ot ITIK, konto ce Hamunpa B pasgen 6 ot rnaea |, o3arnaBeH
"3anoBean 1 TAXHOTO U3NbIIHEHNE", NpeaBmXKaa CreaHoTO:

"PascnegBaluaTr cbaus MOXe Oa u3gagde 3anoseq 3a OBWUCK, MPU3OBKa,
NpU3oBKa UNn 3anose/ 3a apecT, ako e Heobxoanmo. CbausaTa, oTroBapslL 3a
BbMNpocuTe, CBbp3aHM CbC cBobofdaTa WM 3aAabpXaHeTo, MOXe da usgage
3anoBse[ 3a 3agbpKaHe.

3anoBeaTa 3a apecT e HapexaaHe, C KOeTo npasBonpunarawuTe opraHu ce
3aabmkaBaT [a U3OUPSAT NULETO, No OTHOLLEHME Ha KOeTo e u3ganeHa, 1 aa
ro oTBedaTt npep CcbAus-criefoBaTens, KaTo nNpean ToBa ro OTBeAaT, ako e
HeoGXxoauMo, B MOCOYEHMS B 3anoBeATa 3a apecT 3aTBOp, KbAeTo To e 6bae
NPUeTo U 3a4bpKaHo.

15 CbrnacHo un. 131 ot 'K, KOMTO CbLLUO € YacT oT pasaen 6:

"AKO NNLETO CE € YKPUIo nnun npedbreaBa U3BbH TEPUTOPUATA Ha
PenybnukaTta, cbausa-cnegosaTenaT, criefl KOHCyNnTauusa ¢ Npokypopa, Moxe
Aa nsgage 3anoBef 3a apecT CpeLLy Hero, ako 3a NpecTbhfeHNeTo ce
npegswxga HakasaHue nvwasaHe oT cBoboaa U NO-TEXKO HakasaHue.

16 YUneH 170 ot ITIK, konto ce Hamupa B pasgen 10 ot rmasa | Ha gan Il oT
kHura | Ha [TIK, osarnaBeH "HepemctBuTtenHoCT Ha pascnegBaHusTa",
npeaswxaa cnegHoTo:

"BbB Bpb3Ka C BCAKO eno pa3cneaBallymsT Cbaus, NPOKYpOpPbT, CTpaHUTE Unu
nognomaraHuaT ceugeTen Morat da cesupart pascrieaBaliusa cbCTaB B Xoda
Ha pascrieBaHeTo, 3a Aa novckaT OTMAHa Ha rnpouecyareH akT UM JOKYMEHT.

17 Krura IV Ha HIK, koaTo obxBawa "peavua cneumdunyHn npoueaypu”,
BKNOYBa, Hapen c gpyroto, aan X, KoUTo e osarnaeeH "MexayHapoaHa
npasHa B3aumMmoromoLy" n e pasgerieH Ha cegem rnaeu, kato rnasa |V oT Hero
e osarnaeseHa "EBponericka 3anoBef 3a apecT U npoueaypuw 3a npegaBaHe
MeXay ObpXaBuTe - YreHKM Ha EBponenckna cblo3, B CbLOTBETCTBME C



PamkoBoTo peweHne Ha CbBeTa Ha EBponenckus cbio3d ot 13 toHm 2002 1. n
npoueaypu 3a npegaBaHe B CbOTBETCTBME CbC CMOPA3yMEHUS, CKITHOYEHU OT
EBponenckus cbio3 ¢ gpyrn abvpxasn”. UneH 695-16, nbpBa annHesa ot HIK,
KOWTO ce Hamupa B rnasa |V, npegsmxna cnegHoTo:

"pokypaTypaTa KbM pascnegpawus CbA, NMbPBOMHCTAHUWMOHHUA CbA WU
cbAa, OTroBap4LL 3a U3NbISTHEHMETO Ha NpUCbAUTE, KOUTO € n3gan 3anoses 3a
apecT, 4 u3nbrHgBa nof opmaTa Ha eBponencka 3anoBeq 3a apecT, KaTo
AencTBa No UCKaHe Ha cbha WUNKU Mo CBOHA MHWUMATMBA, B CbOTBETCTBUE C
npasunaTa v nNpu ycnosusaTa, npeasmaeHn B YneHose 695-12-695-15.



OTIrOBOP:

Taka 4e repmaHCcKMTE MNPOKYpoOpW, Makap M [ga OTroBapsaT Ha
M3NCKBAHETO 3a OOEeKTUMBHOCT, He OTroBapsAT Ha M3MCKBaHeTO 3a
HEe3aBMCUMOCT, Tb/ KaTO MMHUCTBPBLT Ha NPaBOCHLAMETO MOXE Aa UM AaBa
onpegerieHn HapexgaHusa B xoda Ha paboTaTa UM, BKITHOYUTENHO Aa nsgasa
E3A.CboTo ce cnomeHaBa u B pelueHneTo no geno C-489/19 PPU oTHocHO
aBCTPUMNCKUTE NPOKYpoOpu, C U3KMAKOYEeHWEe Ha ToBa, 4e korato E3A B
HaunoHanHaTa cucTema noanexu Ha ogobpeHne oT cbaa, KOeTo OTroBapst Ha
n3ncKkBaHusTa 3a 06eKTMBHOCT M HE3aBUCMMOCT, TOraBa nsgaBallmaT OpraH e
noasnoXxeH Ha AByeTaneH cbaebeH KOHTPON 1 Taka OTroBaps Ha M3UCKBAHUATA
Ha XapTtata. Taka 4e, KoraTto MPOKYpop OT AbpxaBa 4fieHKa MOXe Aa
nonyyaBa Mpekn WNNU HENPEKU HapeXOaHus OT WU3MbIIHUTENHUMS OopraH B
CbOTBETCTBME C TeKywm pascnenBaHus u E3A, Ton He MOXe Aa ce cuyuTa 3a
cbaebeH opraH cbrrnacHo PamMKoBOTO peLueHue.

[pyrata cuctema ce Habnogasa B Pewwenne Parquet général du Grand-
Duché de Luxembourg n Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU,
Makap ga e BApHO, Ye NpoKypopuTe ca ANbXHW Aa U3NbHABAT YyKasaHuATa Ha
CBOUTE MepapxmMyHU HavanHuuu, oT npaktukata Ha Cbaa, no-cneumanHo ot
peweHuaTa ot 27 man 2019 r. OG u PI (npokypamypu e JTrobek u Llsukay)
(C508/18 -n C82/19 -PPU, EU:C:2019:456), kakto 1 ot 27 man 2019 r., PF
(FeHepanHa npokypamypa Ha Jlumea) (C509/18, -EU:C:2019:457), 4e
M3NCKBAHETO 3a HEe3aBMCUMOCT, KOETO O3HadaBa, 4Ye npaBoMolmaTa 3a
B3EMaHe Ha peLUeHMsi Ha NPOKypopuTe He morat ga O6baaT nogYMHeHU Ha
yKkasaHua n3BbH cbaebHaTa BnacT, no-cneumanHo Ha TakuBa, u3gageHu ot
n3nbrHUTENHaTa BNacT, He 3abpaHsiBa €BeHTyanHW BbTPEeLlHW yKas3aHus,
Kouto morat ga 6baat AadeHn Ha MpoKypopuTe OT TEXHUTE MepapXuydHu
PbKOBOOUTENM, KOUTO CaMum Ca MPOKypopu, Bb3 OCHOBA Ha WMepapXuUdHuUTE
OTHOLLEHMS, 3arnerHanu B ocHoBaTta Ha (PyHKLMOHMPAHETO Ha NpoKypaTypara.

B koHTekcTta Ha pgeno C-414/20 PPU, korato apecTyBaHOTO nuue
Bb3pa3siBa HaUCTMHA CpeLLy Bb3MOXHOCTTa BbB BbTPELLHOTO NPaBo, KOETO He
3abpaHaBa HMKaKBM BbTPELUHM yKasaHusi, KOUTO MoraT ga 6baaT gaBaHu Ha
NPOKYpOpUTE OT TEXHUTE NepapXMYHN HavYanHUUn, € MHTePECHO Aa ce BUOAT
aena C508/18 -u C82/19 PPU, n PF, C509/18-) B cBeTNMHaTa Ha U3UCKBAHETO
3a HEe3aBMCUMMOCT Ha NpPoKypopuTe. Taka ye B 3aKrOYeHWe NPOKypopuTe Ha
AbpXaBa urieHKa, KOMTO OTroBapsiT 3a NPOBEXOaHEeTO Ha Haka3aTeslHo
npecrneaBaHe W AelcTBaT Nog PbKOBOACTBOTO WM Haasopa Ha CBOUTE
nepapxuyHn pbLKOBOAUTENW, Nonagat B obxBaTa Ha MOHATMETO "n3gaBaly,
cbaebeH opran" no cMucbna Ha Ta3u pasnopenba, Npu yCrioBue Yye TEXHUAT
cTaTyT UM MNpeaocTaBs rapaHumMsi 3a He3aBMCUMOCT, MO-CrneumanHo no
OTHOLUEHME Ha W3NbfHWUTENHaTa BRacT, BbB Bpb3ka C U3gaBaHETO Ha
eBpornencka 3anoeepq 3a apect. PamkoBo peweHne 2002/584 tpsibea ga ce
TbIIKyBa B CMUCBJ1, Y€ M3UCKBAHWUATA, MPUCHLUN Ha edekTMBHaTa cbaebHa
3awuTa, KosTo TpsibBa Aa Obae npefocTaBeHa Ha BCSKO NULE, NO OTHOLIEHNe
Ha KOeTo e u3gageHa eBpornencka 3anoBe 3a apecT BbB Bpb3ka C
HakasaTenHo NPOU3BOACTBO, Ca W3MbIIHEHW, aKO CbINacHO MpPaBoOTO Ha
n3gasallarta AbpKaBa YfieHKa yCrnoBusiTa 3a u3gaBaHe Ha TakaBa 3anoBsef, U
no-crneumarnHo HerHaTa NPONopPLMOHANHOCT, Nognexar Ha cbaebeH KOHTpon



B Ta3u Abpxasa uneHka/ Kovalkovas C-477/16 PPU, 1. 37, Poltorak C-452/16
PPU, 1.45/.

EdektnBeH cbaebeH KOHTPOS, rapaHTUpaH oT YneH 47 oT XapTaTa

3Ha4eHuneTo Ha peleHuneTo no genoto Bob Dogi, C-241/15, e, ye Cuctemarta
Ha eBponenckaTa 3anoBep 3a apecT cnefoBaTenHo npeanonara, ¢ ornea Ha
n3ncKkBaHeTo, nNpeasnaeHo B uneH 8, naparpad 1, 6yksa B) oT PamkoBOTO
pelleHne, OBOMHO HMBO Ha 3allMTa Ha npouecyanHute npaBa M OCHOBHUTE
npaea, OT Konto TpsAbBa ga ce Non3Ba MCKaHOTO NnLE, Tb KAaTO B AOMbIIHEHME
KbM cbebHaTa 3awmTta, ocurypeHa Ha NbpBOTO HMBO, Ha KOETO ce npuema
HauMoHanHo cbaebHo pelleHne, KaKBOTO € HauMoHanHaTa 3anoBes 3a apect,
e 3awmTtara, KoaTo TpsAbea Aa 6bae ocurypeHa Ha BTOPOTO HUBO, Ha KOETO ce
n3gaesa eBporenckaTa 3anoBef 3a apecT, KOeTO MOXe Ja ce Cryuyu, B
3aBMCUMOCT OT obcTodATencTBarta, CKopo crnej npuemMmaHeTo Ha HauMOHanHOTO
cbaebHo peweHne. ToBa OBOWMHO HMBO Ha cbaebHa 3awmuTa No NPUHLMN
nuncea B cUTyaums KaTto Tasu B rNaBHOTO NPOU3BOACTBO, B KOSATO Ce npunara
"onpocteHa" npouefypa 3a eBporencka 3anoBen 3a apecT, TbM KaTo B
paMKuTe Ha Tasu npouegypa HauuoHanHuAaT cbaebeH opraH He e B3en
pelueHne, KaTo HanpMMep peLleHne 3a u3gaBaHe Ha HauMoHarnHa 3anoseq 3a
apecT, Ha KOeTo [a Ce OCHOBaBa eBporeunckata 3anoBeq 3a apecT, npeau
n3gaBaHeTO Ha eBponerickaTa 3anoBes 3a apecT.

C peweHuneTo no geno C-508/18 n C-82/19 PPU, T. 68 ce npuema, 4ye
LLIO Ce OTHacsa 40 MsApKa KaTo M3gaBaHETO Ha eBpPOMNencka 3anoBes 3a apect,
KOATO MOXe Aa 3acerHe NpaBoTo Ha cBoboaa Ha 3acerHatoTo fmue, 3akpeneHo
B YIieH 6 oT XapTaTa Ha OCHOBHUTE NpaBa Ha EBponenckus cbios, Tasn 3awmTa
O3Ha4yaBa, Ye peleHne, OTroBapslO Ha MW3UCKBaAHUATA, MNPUCHLUM Ha
edekTuBHaTa cbaebHa 3awmTta, cneasa ga 6bae NpPUMeTo NMOoHE Ha egHo OT
ABETEe HMBa Ha Tasn 3awmta. Taka 4e, KOraTo HaLMOHanHOTO MpaBo
npenocTaBa KOMMNETEHTHOCT 3a m3gaBaHe Ha E3A Ha npokypopa, KOMTO
yyacTBa B HakasaTenHOTO pascriegBaHe, HO TOM He e CcbAaus, 3anoBeaTa 3a
apect /3AP/, kosaTo TpsibBa aa 6bae npunoxeHa kbM E3A, TpssbBa na otroBaps
Ha KputepunTe 3a edbekTUBEH CbaebeH KOHTPO. TOBa 03Ha4yaBa, Y€ NbpPBOTO
HMBO Ha 3awuMTa € U3NbiHeHo, korato E3A ce n3gaBa OT NPoOKypop, HO Npwu
3AP, nsgageH ot cbamsi NPSKO UM C y4acTMeTo Ha cbansa.BTopoTo HMBO Ha
3aWwmMTa Ha npaBaTa Ha 3aabpXaHOTO NUUE O3HavaBa, Ye CbAebHUAT
opraH,KOMMNeTeHTeH MO HauMoHanHOTO npaBo Aa u3gage E3A, Tpsbea ga
crnasBa ycroBuATa 3a M3gaBaHETO M U CbobpasHO 0COBEHOCTUTE Ha BCEKU
crnyyah [pa npaBu MpeueHka No BbNpoca 3a MpPONopuUMOHANHOCTTa Ha
n3gasaHeTo n. /Pewenne C-508/18 n C-82/19 PPU, 1.71/. ocBeH TOBa, Korato
NpaBOTO Ha M3gaBallaTa Obp)KaBa 4neHka NpeaocTaBst KOMNETEHTHOCTTA 3a
n3gaBaHe Ha eBpOMericka 3anoBeq 3a apecT Ha opraH, KOMTO, Makap v aa
yyacTBa B NpaBopa3faBaHETO B Ta3n AbpKaBa 4neHka, cam no cebe cu He e
CbA, peleHneTo 3a M3gaBaHe Ha TakaBa 3anoBeq 3a apecT W, Hapend C
ApYyroTo, NpPonopLMOHanHOCTTa Ha ToBa pelleHne Tpsabea aa moraT ga 6vaat
npegmeT Ha cbaebHO NPOM3BOACTBO B AbpKaBaTta YfeHKa, KoeTo Aa oTroBaps
B MbJfilHA CTENeH Ha M3MCKBaHWATA, MpUCbLM Ha edekTuBHaTa cbaebHa



3awmTa. Jlnncata Ha BBL3MOXHOCT 3a TakbB CbAebEH KOHTPON HaMa aa
3acerHe wusgaBawus opraH, HO TpsibBa ga 6bae B3eTa npeasug npu
npeueHkaTa Ha 3akoHocbobpasHocTTa Ha E3A.

OT momeHTa, B KOMUTO TpsibBa Aa uma edekTuBeH cbaebeH KOHTpon,
CbabT Nnoco4yBa, Ye NPOMOpPLMOHANHOCTTa Ha PELLUEHMETO Ha NpoKypaTypaTta
3a u3gaBaHe Ha eBponencKka 3anoBes 3a apecT MoXe [a Noanexun Ha cbaebeH
KOHTPOM npeau Unn nodtu egHOBPEMEHHO C M34AaBaHETO M U BbB BCUYKM
cnyyau crnep nsgaBaHETO Ha eBpornenckaTa 3anoBes 3a apecT, Tbil KaTo TO3U
KOHTPOM MOXe Aa ce OCbLLEeCTBM B 3aBUCMMOCT OT obcToaTencreaTa npeau
unu cnepg haktnyeckoTo npegaBaHe Ha uckaHoto nuue. ( Parquet général du
Grand-Duché de Luxembourg wn Openbaar Ministerie, C566/19 PPU
n-C626/19 PPU, 1. 70 n 71).

CnepBa ga ce otbenexu, Ye OOpW B HakasaTenHuM NPOM3BOACTBa 3a
N3NbJIHEHME Ha NpUCbAa NuaBaHe OT cBoboaa NNu MsApKa 3a HEOTKINOHEHWe
3agbpxaHe noA CTpaxa, WM Jopu B HakasaTenHu MpouM3BOACTBA MO
CbLLECTBO, KOUTO Ca U3BbH 06XxBaTa Ha PamMKOBOTO peLLeHMe 1 Ha NPaBoTo Ha
EBponelickua cblo3, AbpXaBuUTe YNEHKM BCE MaK ca ANbXHM Aa 3auuTtaT
OCHOBHUTE NpaBa, 3anerHanu B KoHBeHumsita unm B un. 6 n 47 ot K3MNM4ocC,
UM YCTaHOBEHU B HaUMOHAHOTO MM npaso (pewenune F, C-168/13, 1.48)

AcHo e, ye CbabT e ybeneH, ye korato opraHbT, u3gasaw, E3A ot
AbpXaBaTa-yneHka, € pasfnuMyeH OT Cbaus, HauuMoHanHata npoueaypa 3a
nsgasaHe Ha E3A BknioyBa HauuoHanHa 3anoBes 3a apecT UM paBHOCTOEH
cbaebeH akT un cneq nsgaBaHeTo Ha To3n akT E3A TpsibBa ga nognexu Ha
edekTuBeH cbaebeH KOHTPON, npeauM 3aabpXaHoTo nuvue ga 6bae
NpexBbprieHo B AbpKaBaTa-yreHka Ha €4HO OT NoCOoYeHUTE HMBA Ha cbaebHa
3awmTa.Korato opraHbT, NMOCOYEH OT ObpXaBaTa-ufeHka, € Cbaus, Toraea
edeKkTMBHaTa 3alimuTa e rapaHTMpaHa, Tbil KaTo NPU B3EMaHETO Ha pPeLLeHNeTo
3a m3gaBaHe Ha E3A e uaBbplueHa OueHKa Ha 3aKOHOCHLOOpasHOCTTa Ha
HaUMOHaNHUA akT 3a apecT, u3gagdeH oT Apyr cbaebeH opraH B gbpkaBaTta-
YfieHKa CbrfacHo uneH 6. Taka Ye CbMHUTENHN OT rnegHa To4Yka Ha BPEMETO
ca camo cfnyyauTe, KOorato MpPOKYpopbT € opraHbT, u3gasaw, E3A.Toraea
ePEKTUBHUAT KOHTPON O3HadaBa, Ye MNOHEe pPELUEHMETO 3a M3gaBaHe Ha
HaunoHanHa 3anoBe[ 3a apecT ce B3ema Npsiko crieq 3anoBeq Unn pelueHme
Ha CbAMs N TakbB BUA akT € JOMbfHUTENEH KbM npoueaypara.

Bb3MOXHO € Ja nMa pasnuyHn cnyvau B pasfinyHNTE ObpKaBU-UITEHKM:
-E3A ce nspgaBa OT cbaus UM C y4acTMeTO Ha CbOMSA/MPSK UM Henpsik
KoHTpon/, HoO E3A ce n3gaBa oT Npokypop.B To3m cnyyan nbpBOTO HMBO Ha
3awuTa ce npunara npeaun nuueTo ga 6bae NPexBbPIEHO;
- HOX[ ce nspaBa OT Ccbaus UM C y4acTMETO Ha CbANA/NPSK UM HENpsK
kKoHTpon/ , Ho E3A ce nsgasa OT NPoOKypop CbrNacHO peLleHneTo Ha Cbaa Unm
HeroBaTa 3anoBef. B To3n cniyyan aBeTe HMBa Ha 3awimTa ca NpUnoXmMn oLle
npeau nuueTo fa 6bae 3aabpXkaHo B Apyra Obp)KaBa YreHKa;
E3A He ce nsgaBsa OT Cbaus UM C y4acTUETO Ha Cbaus, HO MMa HaasexeH
cbaebeH KoOHTpon cnen akTUYecKOoTO 3agbpkaHe Ha nuueTo B gpyra
AbpXaBa-yneHka, a E3A He ce nsgaBsa OT Cbausl, HO NOANEXN HA HaaeXeH
cbaebeH KOHTpPON nped Cbh B AbpXkaBaTa-uneHka cneg gakTuyeckoTo
3agbpKaHe Ha NUUETOo B Apyra AbpXaBa-yneHka. B To3u cnyyan gsete HuBa
Ha 3awmTa ca epekTUBHM 1 NPUNOXUMMI Crief 3aAbpKaHeTo Ha NULETO B Apyra
AbpXXaBa-YneHka;



E3A ce n3gasa He OT Cbaus UNKN C y4aCTUETO Ha CbOUA, HO HAMA edPeKTUBEH
cbaebeH koHTpon, a E3A ce nsgasa He OT CbAnA, HO NOANEXM HA HaONEeXeH
cbaebeH KOHTpON nped CbAd B AbpxaBaTa-urneHka cnef aktnyeckoto
3abpXaHe Ha NULUEeTOo B Apyra Abp)KaBa-yrieHka;

-HakasaTtenHarta 3anoBeq He ce n3gaBa OT CbAWS UMK C Yy4acTUETO Ha Cbaus
W B HauMOHanHaTa cuctemMa nunceBaT SCHUM npasuna, ypexgawm cbaebHus
KoHTpon, a E3A He ce u3gaBa OT CbAMA UNKM C y4acTMETO Ha CbausA U B
HauuoHanHaTa cucTtema nunceaT SCHW npasuna, ypexgawm cbaebHus
KOHTpOM npean hakTU4ecKoTo NpexBbpIIiHE HAa apecTyBaHOTO Nuue oT Apyra
AbpXaBa-YneHka;

- HAIN He ce u3gaBa OT CbANSA UMK C Y4ACTMETO Ha CbOUs U B HaUMOHanHaTta
cucTema nunceaT ACHU NpaBuna, ypexaawm cbaebHusa koHTpon, a E3A He ce
n3gaBa OT CbAUSA UMM C ydacTMETO Ha CbaMA M B HauuMoHanHata cuctema
1306LL0 nNunceaTt SACHW Npasuna, ypexgawm cbaebHna KOHTPOTT;

-E3A ce wunspaBa oT opraH Ha u3NbAHMTENHaTa BMacT, HO creg wunu no
pasnopexaaHe Ha NPOKYpop U ce npunara HaanexeH cbaebeH KOHTpon cneg
hakTU4eckoTo 3aabpkaHe Ha nuvueto, a E3A ce usgaBa oT npokypop, HO
yCcrnoBuATa 3a u3gaBaHeTo W nognexar Ha cbaebeH KOHTpon cnen
haKTN4eCKOTO NPEXBBPSIHE HA 3a4bPXKAHOTO NULE;

-HakasatenHaTa 3anoBeg He moxe Aa 6bae ycnosue 3a usgasaHe Ha ESA,
TbW KaTo T 06EKTMBHO HE OTrOBaps Ha HEMHUTE Lenu U yHKUUN - Taka ve TS
He e MsipKa 3a apecT Unu 3aabpXaHe Ha 0OBUHAEMO NuLe.



o ®PuHaHcupa ce ot nporpama "lMpaBocbane” Ha EBponenckma cbro3

* (2014-2020 r.).
* * CobabpxaHMeTo Ha Tasn nybnukaums oTpassisa camo Bb3rfeanTe Ha aBTopa
e 7 el W e N3LSNO Ha HeroBa OTroBOpHOCT. EBponelickaTa koMucusa He noema
HMKaKBa OTrOBOPHOCT 3a M3MNOM3BaHETO Ha CbAbpXallaTta ce B Hes
UHopMaLus.
OTIroBOP:

Taka 4Ye repmaHCcKMTe nNPOKypopW, Makap M [[a OTroBapAaT Ha
M3NCKBaHETO 3a OOEKTMBHOCT, He OTroBapsiT Ha W3WUCKBaAHETO 3a
HEe3aBMCUMOCT, Tb KaTO MUHUCTBPBLT Ha NPaBOCHLAMETO MOXEe Aa UM AaBa
onpegeneHn HapexaaHusa B xoda Ha paboTaTta UM, BKIIOYUTENHO Aa nsgasa
E3A.CbLuoTo ce cnomeHaBa u B pelueHneTo no geno C-489/19 PPU oTHOCHO
aBCTPUNCKUTE MNPOKYpoOpU, C WU3KMNHOYeHWe Ha ToBa, 4e korato E3A B
HauuoHanHaTa cucTema noanexu Ha ogobpeHne oT cbaa, KOeTo OTroBaps Ha
n3nckBaHmsTa 3a 06EKTUBHOCT M HE3AaBUCMMOCT, TOraBa ns3gaBallmaT OpraH e
noasnioxeH Ha ApyeTaneH cbaebeH KOHTPON 1 Taka OTroBaps Ha U3NUCKBAHUATa
Ha XapTaTta. Taka 4e, kKoraTo MPOKYpOp OT AbpXaBa 4YNeHKa Moxe [fa
nonyyaBa Mpekn WNU HENpekn HapexngaHus OT WU3MbIIHUTENHUS OopraH B
CbOTBETCTBME C TeKyLn pascrenBaHusa n E3A, Ton He Moxe fa ce cuuTa 3a
cbaebeH opraH cbrrnacHo PamMKoBOTO peLueHue.

[pyraTa cuctema ce Habntogaea B PewweHune Parquet général du Grand-
Duché de Luxembourg n Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU,
Makap ga e BApHO, Ye NpoKypopuTe ca ANbXHW Aa U3NbHABAT YyKasaHuATa Ha
CBOUTE MepapxXmMyHU HadanHuuu, oT npaktukata Ha Cbaa, no-cneumanHo ot
peweHuaTa ot 27 man 2019 r. OG u PI (npokypamypu e JTrobek u Llsukay)
(C508/18 -n C82/19 -PPU, EU:C:2019:456), kakto 1 oT 27 man 2019 r., PF
(FeHepanHa npokypamypa Ha Jlumea) (C509/18, -EU:C:2019:457), 4e
M3NCKBAHETO 3a HEe3aBMCUMOCT, KOETO O3HayaBa, 4Ye npaBoMowmaTa 3a
B3EMaHe Ha peLUeHMs1 Ha NPOKypopuTe He morat Aa O6baaT nogYMHEHU Ha
yKkasaHusa n3BbH cbaebHaTa BnacT, no-cneumanHo Ha Takuea, u3gageHu ot
n3nbrHUTENHaTa BNacT, He 3abpaHsiBa €BeHTyanHW BbTPEeLIHW yKas3aHus,
Kouto morat ga 6baat gageHn Ha MpoKypopuTe OT TEXHUTE MepapXnyHu
PbKOBOOUTENM, KOUTO CaMu ca MPOKypopu, Bb3 OCHOBA Ha WMepapXu4HuUTE
OTHOLLEHMS, 3anerHanu B ocHoBaTta Ha (PyHKLMOHMPAHETO Ha NpoKypaTtypara.

B koHTekcTa Ha pgeno C-414/20 PPU, korato apecTyBaHOTO nuue
Bb3passiBa HAUCTMHA CPpeLLy Bb3MOXHOCTTa BbB BbTPELLUHOTO NPaBo, KOETO He
3abpaHaBa HMKaKBM BbTPELUHM yKa3aHus, KOUTO MoraT ga 6baaT gaBaHu Ha
NPOKYPOPUTE OT TEXHUTE NEepPapXMYHN HayYanHUUu, e MHTepecHO Aa ce BUASAT
aena C508/18 -u C82/19 PPU, n PF, C509/18-) B cBeTNMHaTa Ha U3UCKBAHETO
3a HEe3aBWCUMMOCT Ha NpPoKypopuTe. Taka 4ye B 3aKroYeHne NPOKypopuTe Ha
AbpXaBa urieHKka, KOMTO OTroBapsiT 3a NPOBEXOaHeTO Ha Haka3aTesmHo
npecrneaBaHe W AencTBaT Noh PbKOBOACTBOTO WM Haasopa Ha CBOUTE
nepapxuyHn pbLKOBOAUTENW, Nonagat B obxBaTa Ha MOHATMETO "n3gaBaly
cbaebeH opran" no cMucbna Ha Ta3u pasnopeaba, Npu yCnoBue Ye TEXHUAT
cTaTyT UM nNpeaocTaBs rapaHumMsi 3a He3aBMCUMOCT, MO-CrheumanHo no
OTHOLUEHME Ha W3NbfHWUTENHaTa BRacT, BbB Bpb3ka C W3gaBaHETO Ha
eBponencka 3anoeepq 3a apect. PamkoBo peweHne 2002/584 tpsibea ga ce
TbIIKyBa B CMUCBJ1, Y€ U3UCKBAHWUATA, NPUCHLUN Ha edekTuBHaTa cbaebHa
3awmTa, KoaTo Tpsibea fa 6bAe NpegocTaBeHa Ha BCAKO Nuue, No OTHOLLEHME
Ha KOeTo e u3gadeHa eBporneKncka 3anoBe 3a apecT BbB Bpb3ka C
HakasaTenHo NPOU3BOACTBO, Ca WU3MbISIHEHW, aKO CbIMACHO MpPaBOTO Ha



n3gasallaTta AbpKaBa YfieHKa yCrnoBusTa 3a u3gaBaHe Ha TakaBa 3anoBes, U
no-crneumarnHo HerHaTa NPONopPLMOHANHOCT, Noanexar Ha cbaebeH KOHTpOn
B Ta3n abpxaBa vneHka/ Kovalkovas C-477/16 PPU, T. 37, Poltorak C-452/16
PPU, 1.45/.

EdektnBeH cbaebeH KOHTPOI, rapaHTMpaH oT YrneH 47 oT XapTtaTta

3HaveHuneTo Ha pelwieHneTo no genoto Bob Dogi, C-241/15, e, ye Cuctemarta
Ha eBponenckaTa 3anoBep 3a apecT cnefoBaTeNnHo npeanonara, ¢ orneq Ha
n3ncKkBaHeTo, nNpeasnaeHo B uneH 8, naparpad 1, 6yksa B) oT PamkoBOTO
pelleHve, OBOMHO HMBO Ha 3allMTa Ha npouecyanHute npaea M OCHOBHUTE
npaea, OT Konto TpsibBa Aa ce Non3Ba MCKaHOTO NuLe, Tb KAaTo B 4OMbIIHEHME
KbM cbebHaTa 3awmTta, ocurypeHa Ha NbpBOTO HMBO, Ha KOETO ce npuema
HauMOHanHo cbaebHo pelleHne, KakBOTO € HaluMoHanHaTa 3anoBsep 3a apecT,
e 3awmrara, KoaTo Tpssbea Aa 6bae ocurypeHa Ha BTOPOTO HUBO, Ha KOETO ce
n3gaesa eBporenckaTa 3anoBe 3a apecT, KOeTo MOXe [a ce Cnyyu, B
3aBMCUMOCT OT obcTodATencTBarta, CKopo crnej npuemMaHeTo Ha HauMOHanHOTO
cbaebHo peweHne. ToBa ABOWMHO HMBO Ha cbAebHa 3awmTta no NpUHLUMN
nMncBa B CUTyaums KaTto Tasu B rNaBHOTO NPOM3BOACTBO, B KOSATO Ce npunara
"onpocTeHa" npouenypa 3a eBporencka 3anoBe 3a apecT, TbM KaTo B
paMKuTe Ha Tasu npouefypa HauuoHanHuAaT cbaebeH opraH He e B3en
pelueHne, KaTo HanpyMep peLleHne 3a u3fgaBaHe Ha HaunoHanHa 3anoseq 3a
apecT, Ha KOeTo [a Ce OCHOBaBa eBporeunckata 3anoBeq 3a apecT, npeau
n3gaBaHeTO Ha eBponerickaTa 3anoBeq 3a apecT.

C peweHnuneTo no geno C-508/18 n C-82/19 PPU, T. 68 ce npuema, 4ye
LLIO Ce OTHacsa 40 MsApKa KaTo M3gaBaHETO Ha eBpPOMNencka 3anoBes 3a apectT,
KOATO MOXe Aia 3acerHe NpaBoTo Ha cBoboaa Ha 3acerHatoTo fimue, 3akpeneHo
B YIieH 6 oT XapTaTa Ha OCHOBHUTE NpaBa Ha EBponenckus cbios, Tasn 3awmTa
O3Ha4yaBa, Ye peleHne, OTroBapslWO Ha MW3UCKBaAHUATA, MNPUCHLUM Ha
edekTuBHaTa cbaebHa 3awmTta, cneasa ga 6bae NpPUMEeTo NMOHE Ha egHo OT
ABETEe HMBa Ha Tasn 3awmta. Taka 4e, KOraTo HaLMOHanHOTO MpaBo
npenocTaBa KOMMNETEHTHOCT 3a m3gaBaHe Ha E3A Ha npokypopa, KOMTO
yyacTBa B HakasaTenHOTO pascriegBaHe, HO TOM He e CcbAaus, 3anoBeaTa 3a
apect /3AP/, kosaTo TpsibBa aa 6bae npunoxeHa kbM E3A, TpssbBa na otroBaps
Ha KputepumTe 3a edbekTUBEH CbaebeH KOHTPO. TOBa 03Ha4yaBa, Y€ NbpBOTO
HMBO Ha 3awMTa € U3NbiHeHo, korato E3A ce m3gaBa OT NpoKypop, HO Npwu
3AP, nsgageH ot cbamsi NPSIKO MM C y4acTMeTO Ha cbaus.BTopoTo HMBO Ha
3alWmMTa Ha npaBata Ha 3agbpXaHOTO Nuue O3HavyaBa, 4Ye CbAebHuaT
OopraH,KOMMNeTeHTeH MO HauMoHanHOTO npaBo Aa u3gage E3A, Tpsbea ga
crnasBa yCrnoBusTa 3a M3gaBaHETO M M CbOOPa3HO OCOBEHOCTUTE Ha BCEKMU
crnydah [p[a npaBu MpeueHka Mo BbNpoca 3a MpOnopLMOHANHOCTTa Ha
n3nasaHeTo n. /Pewenne C-508/18 n C-82/19 PPU, 1.71/. ocBeH TOBa, Korato
NpaBOTO Ha M3gaBallaTa Obp)KaBa 4neHka NpeaocTaBst KOMNETEHTHOCTTA 3a
n3gaBaHe Ha eBpoOmnericka 3anoBeq 3a apecT Ha opraH, KOWTO, Makap 1 ga
y4yacTBa B NpaBopa3faBaHETO B Ta3n AbpKaBa 4neHka, cam no cebe cu He e
CbA, peleHneTo 3a M3gaBaHe Ha TakaBa 3anoBeq 3a apecT W, Hapend C
ApYyroTo, NpPonopLMOHanHOCTTa Ha ToBa pelleHne Tpsabea aa moraT ga 6vaat



npegmeT Ha cbaebHO NPOM3BOACTBO B AbprKaBaTa YNeHkKa, KoeTo Aa oTroBaps
B MbJfilHA CTeneH Ha MW3UCKBaHWATA, MPUCbLUM Ha edekTuBHata cbaebHa
3awmTa. Jlnncata Ha BB3MOXHOCT 3a TakbB CbAebeH KOHTPON Hsama aa
3acerHe wusgasawms opraH, Ho TpsabBa ga ©Obae B3eTa npeasua npu
npeueHkaTa Ha 3akoHocbobpasHocTTa Ha E3A.

OT1 momeHTa, B KOMUTO TpsibBa ga uma edekTuBeH cbaebeH KOHTpon,
CbabT Nnoco4ysa, Ye NPOMOpPLMOHANIHOCTTA Ha PELLEHMETO Ha NpoKypaTypaTta
3a n3gaBaHe Ha eBponeincka 3anoBes 3a apecT MoXe Aa noanexu Ha cbaebeH
KOHTPOM npeau Unu nodtM efHOBPEMEHHO C M34aBaHETO M U BbB BCUYKM
crnydvau crieql usgaBaHeTo Ha eBponenckaTa 3anoBes 3a apecT, Tbi KaTo TO3u
KOHTPOM MOXe Aa ce OCbLLEeCTBM B 3aBUCMMOCT OT obcToaTencreaTa npeau
unu cnepg hakTMyeckoTo npefaBaHe Ha uckaHoto nuue. ( Parquet général du
Grand-Duché de Luxembourg wn Openbaar Ministerie, C566/19 PPU
n-C626/19 PPU, 1.70 n 71).

CnepBa ga ce otbenexu, Ye OOpU B HakasaTesnHu NPOU3BOACTBA 3a
n3NbfHEHME Ha Npucbaa nuwasaHe oT ceBobofa UM MApKa 3a HEOTKIOHEHME
3agbpxaHe noA CTpaxa, unvM [OopuM B HakasaTenHu npou3BOACTBA MO
CbLUECTBO, KOUTO ca U3BbH 06xBaTa Ha PamMKOBOTO pelleHMe U Ha NpaBoTo Ha
EBponenickma cblo3, AbpXaBUTe YNEHKM BCE MaK ca ONbXHM Aa 3auuTaT
OCHOBHUTE NpaBa, 3anerHanu B KoHBeHumsita unm B un. 6 n 47 ot K3MNM4ocC,
U1 YCTaHOBEHU B HaUMOHANHOTO MM npaso (pewenune F, C-168/13, 1.48)

AcHo e, ye CbabT e ybeneH, ye korato opraHbT, u3gasaw, E3A ot
AbpXaBaTa-yneHka, € pasfnunyeH OT CbAaud, HauuMoHanHata npoueaypa 3a
nsgasaHe Ha E3A BkniouBa HauumoHarnHa 3anosef 3a apecT UNKU paBHOCTOEH
cbaebeH akT un cneq nsgaBaHeTo Ha To3u akT E3A TpsabBa ga nognexu Ha
edekTMBeH cbaebeH KOHTpoON, npean 3agbpxaHoTo nuue pAda Obae
NpexBbprieHo B AbpKaBaTa-yreHka Ha €4HO OT NOoCOYEeHUTE HMBA Ha cbaebHa
3awmTta.Korato opraHbT, MOCOYEH OT AbpXKaBaTa-YfeHka, € Cbaus, Toraea
edeKkTMBHaTa 3aliuTa e rapaHTupaHa, Tbil KaTo NPY B3EMAHETO Ha peLUEHNETO
3a nspgaBaHe Ha E3A e um3BbplueHa OuUeHKa Ha 3akoHOCbOOpasHOCTTa Ha
HaUMOHaNHUA akT 3a apecT, u3gagaeH oT Apyr cbaebeH opraH B gbpkaBaTta-
YfieHKa CbrnacHo YneH 6. Taka Ye CbMHUTENHN OT rnegHa To4YKa Ha BpeMeTo
ca camo cnyyauTe, KoraTo MPOKYpopbT € opraHbT, udgasaw, E3A.Toraea
e(EKTUBHUAT KOHTPON O3HayaBa, 4e MOHEe peLleHWeTO 3a u3gaBaHe Ha
HaunoHanHa 3anoBe[ 3a apecT ce B3ema Npsiko crieq 3anoBe Uiv pelueHme
Ha CbOusa UNKn TakbB BUA aKT € AOMbIIHUTENEH KbM npoueayparta.

Bb3MOXHO € fja uMa pasnuyHu criydam B pasfmyHUTe AbpXKaBu-YreHKu:
-E3A ce mnspgaBa OT cbausa UM C y4acTMeTO Ha CbAVA/NPSK unum Henpsk
kKoHTpon/, Ho E3A ce n3gaBa oT npokypop.B To3u cnyyan nbpBOTO HMBO Ha
3awuTa ce npunara npean nuueTo ga 6bae NPexBbPeHo;
- HOX[ ce mnsgaBa oT CbaAusA UM C y4acTMETO Ha CbAUA/NPSK MU HENpsK
KoHTpon/ , Ho E3A ce nsgasa OT NpoKypop CbrNacHO peLleHneTo Ha cbaa unm
HeroBsaTa 3anoBef. B To3n cniyyan aBeTe HMBa Ha 3awimMTa ca NpUnoXmMmn oLle
npeau nuueTo fa 6bae 3aabpXkaHo B Apyra ObpKaBa YreHKa;
E3A He ce nsgaBa OT Cbaus UM C y4acTUETO Ha Cbaus, HO MMa HaasexeH
cbaebeH KoOHTpon cnen ¢akTUYEecKOTO 3agbpkaHe Ha nuueTo B gpyra
AbpXaBa-yneHka, a E3A He ce nsgaBsa OT Cbausl, HO NOANEXN HA HaaeXeH
cbaebeH KOHTpPON nped Cbh B AbpXkaBaTa-uneHka cnej akTuyeckoTo
3agbpKaHe Ha NUUETOo B Apyra ObpxaBa-dneHka. B To3u cnyyan gsete HuBa



Ha 3awwmTa ca ePekTUBHM 1 NPUNOXKNMU Cnes 3aabpKXaHeTo Ha NMUETOo B Apyra
AbpXaBa-YneHka;

E3A ce nsgaBa He OT cbaust UM € y4acTUETO Ha Cbausl, HO HAMA ePEKTUBEH
cbaebeH koHTpon, a E3A ce nsgasa He OT Cbaus, HO NOASIEXM HA HaONEXeH
cbaebeH KOHTPON nped Cba B AbpXKaBaTa-uneHka cnej gakTuyeckoTo
3abpXaHe Ha Nn1MLEeTOo B Apyra Abp)KaBa-yrieHka;

-HakasaTtenHata 3anoBea He ce usgasa OT CbAWsS UMK C y4acTUETO Ha Cbans
W B HauMoOHanHata cuctemMa nunceBaT SACHM npasBuna, ypexaawm cbaebHus
KoHTpon, a E3A He ce u3gaBa OT CbAMA UNKU C y4acTMETO Ha CbausA U B
HauuoHanHaTa cucTtema nunceaT SCHW npasBuna, ypexgawm cbaebHus
KOHTpOM npean hakTU4ecKoTo NpexBbpIIiHE HAa apecTyBaHOTO Nuue oT Apyra
AbpXaBa-YneHka;

- HAIN He ce n3gaBa OT CbANSA UMK C Y4aCTMETO Ha CbAMS U B HauMOHanHaTta
cucTema nunceaT ACHU nNpasuna, ypexaawm cbaebHusa koHTpon, a E3A He ce
n3gaBa OT CbAUSA UMM C y4acTMETO Ha CbaMA M B HauuMoHanHata cuctema
n306LL0 NunceaTt SCHW Npasuna, ypexaawm cbaebHNa KOHTPOTT;

-E3A ce wuspgaBa oT opraH Ha u3NbAHWTENHaTa BNacT, HO crneg unuM no
pasnopexaaHe Ha NPOKYpop U ce npunara HaanexeH cbaebeH KOHTpon cneg
hakTU4eckoTo 3agbpkaHe Ha nvueto, a E3A ce usgasa oT npokypop, HO
ycrnoBuATa 3a u3gaBaHeTo W nognexar Ha cbaebeH KoOHTpon cnen
haKTN4eCKOTO NPEXBBPSIHE HA 3a4bPXKAHOTO NULE;

-HakasatenHaTa 3anoBeg He moxe ga 6bae ycnosue 3a usgasaHe Ha ESA,
TbW KaTo T 06EKTMBHO HE OTrOBaps Ha HEMHUTE Lenu n PyHKUUN - Taka ve TS
He e MsipKa 3a apecT Unu 3aabpXXaHe Ha 0OBUHAEMO NuLe.
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Right to an effective remedy

NIKOLAY ANGELOV

JUDGE at ADMINISTRATIVE COURT
SOFIA CITY

Article 47 of the EU Charter

*Right to effective remedy: Everyone whose rights and
freedoms guaranteed by the law of the Union are violated
has the right to an effective remedy before a tribunal in
compliance with the conditions laid down in this Article.
eRight to court: Everyone is entitled to a fair and public
hearing within a reasonable time by an independent and
impartial tribunal previously established by law. Everyone
shall have the possibility of being advised, defended and
represented.

eRight to legal aid: Legal aid shall be made available to
those who lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice
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Article 6 and 13 of the European Convention
on Human Rights

¢ Right to fair trial (Article 6.1): In the determination of his civil rights and
obligations or of any criminal charge against him, everyone is entitled to a
fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. [...]
e Presumption of innocence (Article 6.2): Everyone charged with a
criminal offence shall be presumed innocent until proved guilty according
to law.
e Minimum procedural rights in criminal proceedings (Article 6.1): for
example: Everyone charged with a criminal offence has a right to free
assistance of an interpreter if he cannot understand or speak the language
used in court.
¢ Right to effective remedy: Everyone whose rights and freedoms as set
forth in this Convention are violated shall have an effective remedy before
a national authority notwithstanding that the violation has been
committed by persons acting in an official capacity

Scope of applicability of the EU Charter

. C-617/10 Akerberg Fransson
e fundamental rights guaranteed in the legal order of the EU are
applicable in all situations governed by European Union law, but not
outside such situations. In this respect the Court has already observed
that it has no power to examine the compatibility with the Charter of
national legislation lying outside the scope of European Union law. On the
other hand, if such legislation falls within the scope of European Union
law, the Court [...] must provide all the guidance as to interpretation
needed in order for the national court to determine whether that
legislation is compatible with the fundamental rights the observance of
which the Court ensures
e ,national authorities and courts remain free to apply national standards
[...], provided that the level of protection provided for by the Charter, as
interpreted by the Court, and the primacy, unity and effectiveness of
European Union law are not thereby compromised”
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Positive approach of Article 47 of the Charter

o Asylum cases Case C-562/13, Abdida
e Use of the European Arrest Warrant —e.g. C-216/18
PPU  (Celmercase),C-448/20 PPU,C-648/20 PPU
e Access to preliminary ruling procedure -Case C-
263/02 P, Jégo Quéré
* Access to legal aid in civil cases, e.g. C-279/09, DEB
Deutsche Energiehandels-und Beratungsgesellschaft
mbH V. Bundesrepublik Deutschland
e Definition of ,tribunal”, e.g. CJEU, C-363/11

The influence of the practice of European Court of
Human
Rights

e application to the ECtHR is an ultimate remedy to any victim of
human rights’ violation, provided exhaustion of domestic remedies
e therefore, Art. 6 and Art. 13 ECHR is usually interpreted in
different contexts than Art. 47 of the Charter. It is not just a general
assessment of domestic regulations, but also they practical use, e.g.
¢ Access to courts (court fees, legal aid);

access to a lawyer (Salduz V. Turkey)
. standards of proceedings (fair trial)
¢ Disciplinary sanctions against judges, removal from judicial positions
(Volkov V. Ukraine)
¢ Length of proceedings and existence of domestic remedies (e.g. Kudta
V. Poland)

¢ Due to the expan5|on of the EU legislation and rule of law issues, the
case-law of the CJEU is more and more interlinked with Article 6 ECHR
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Right to an effective remedy

e remedy must be effective and practical, and not

illusory and theoretical
-general legal standard
e right to compensation for violation of EU law by
national authorities

e it is responsibility of the EU Member States to create
a system of remedies, when the EU does not regulate
it, C-583/11P, Inuit Tapiriit Kanatami
e remedy should be provided in case of violation of EU
law by domestic authorities (long-standing case-law of
the CJEV)
e specific performance, including injunctions, interim
measures, C-314/12, UPC Telekabel Wien

Judicial independence standards in the case law

of CJEU

e Article 19 of the Treaty on European Union —principle of effective
legal protection
e C-64/16, Associacdo Sindical dos Juizes Portugueses, judgment of
27 February 2018
In order for [the effective legal protection] to be ensured,
maintaining such a court or tribunal’s independence is essential, as
confirmed by the second subparagraph of Article 47 of the Charter,
which refers to the access to an ‘independent’ tribunal as one of
the requirements linked to the fundamental right to an effective
remedy.
The guarantee of independence, which is inherent in the task of
adjudication [...] is required not only at EU level as regards the
Judges of the Union and the Advocates-General of the Court of
Justice, as provided for in the third subparagraph of Article 19(2)
TEU, but also at the level of the Member States as regards national
courts.
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CJEU case-law in judicial independence

cases
. C-192/18, independence of ordinary courts
. C-619/18, early retirement for Supreme Court judges
e C-791/19, operation of the Disciplinary Chamber of the Supreme Court (including the interim
measure of 8 April 2020), judgement from 15.07.2021
e C-824/18, lack of judicial review from decisions of the National Council of Judiciary concerning
appointment of judges
e C-585/18, C-624/18 and C-625/18, status of judicial nominations made by the new National
Council of Judiciary

e European Arrest Warrant cases (recent judgment of 17 December 2020, C-354/20 PPU and C-
412/20 PPU)

¢ No general prohibition due to systemic deficiencies, but in case of individual situation of the
person concerned, the nature of the offence in question and the factual context in which that
European arrest warrant has been issued, there are substantial grounds for believing that, on
account of those deficiencies, that person will run a real risk of breach of his or her right to a fair
trial once he or she is surrendered to those authorities

EU law precludes the regime in force in Poland which permits the Minister for Justice to second
judges to higher criminal courts; secondments which that minister - who is also the Public
Prosecutor General - may terminate at any time without stating reasons -

Judgment of 16.11.2021 in Joined Cases C-748/19, C-749/19, C-750/19, C-751/19, C-752/19, C-
753/19, C-754/19

EU law precludes a national supreme court,
following an appeal in the interests of the law
brought by the Prosecutor General, from
declaring a request for a preliminary ruling
submitted by a lower court unlawful on the
ground that the questions referred are not
relevant and necessary for the resolution of
the dispute in the main proceedings
/Judgement of 23.11.2021 C-564/19/
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Simpson case —standard for the EU

* Joined Cases C-542/18RX-1l andC-543/18RX-l, Erik Simpson

¢ Judicial independence standards ,require rules, particularly as regards the
composition of the body and the appointment, length of service and grounds for
abstention, rejection and dismissal of its members, in order to dispel any reasonable
doubt in the minds of individuals as to the imperviousness of that body to external
factors and its neutrality with respect to the interests before it. As regards
appointment decisions specifically, it is in particular necessary for the substantive
conditions and detailed procedural rules governing the adoption of those decisions to
be such that they cannot give rise to such reasonable doubts with respect to the
judges appointed”
e Article 47 of the Charter and Article 6 ECHR: “organisation of the judicial system
does not depend on the discretion of the executive, but that it is regulated by law
emanating from the legislature in compliance with the rules governing its jurisdiction.
[It] covers not only the legal basis for the very existence of a tribunal, but also the
composition of the bench in each case and any other provision of domestic law which,
if breached, would render the participation of one or more judges in the examination
of a case irregular, including, in particular, provisions concerning the independence
and impartiality of the members of the court concerned.”

11

ECtHR standard

e ECHR judgment of 1 December 2020, Gudmundur Andri Astrédsson v. Iceland,
application no. 26374/18 [Grand Chamber]

* Three-level test of evaluation whether the Court is independent (from the executive
branch):

1. There must, in principle, be a manifest breach of the domestic law, in the sense that
the breach must be objectively and genuinely identifiable as such.
2. The breach in question had to be assessed in the light of the object and purpose of
the requirement of a “tribunal established by law”, namely to ensure the ability of the
judiciary to perform its duties free of undue interference and thereby to preserve the
rule of law and the separation of powers.
3. The review conducted by national courts, if any, as to the legal consequences —in
terms of an individual’s Convention rights —of a breach of a domestic rule on judicial
appointments played a significant role in determining whether such breach amounted
to a violation of the right to a “tribunal established by law”, and thus formed part of
the test itself.
ECHR Judgement of 8 November 2021 in case Dolifska-Ficek and Ozimek v. Poland
and Judgement of 22 July 2021/final 22.11.2021/- in case RECZKOWICZ v. POLAND
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Conclusions

e The principle of mutual trust and recognition of
judgments require common standards concerning
judicial independence in different Member States
e CJEU and ECtHR in their legal dialogue are setting
standards of right to fair trial, access to tribunal and
legal aid
e The European Union is significantly involved into
establishing minimum procedural rights in criminal
matters
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®uHaHcUpaHo oT nporpama ,MpaBocbave” Ha EBponeiickus cbio3 (2014-2020)
CbAbpXaHMeTO Ha Ta3u JOKyMEHTaLMs 0TpassBa eNHCTBEHO Bb3rNeanTe Ha aBTopa, 3a KOeTo TOW HOCHU MbNiHa
OTrOBOPHOCT.

EBponeiickaTa KOMUCUSA He Noema HUKakBa OTFOBOPHOCT 3a CbAbpXkaljaTta ce B Hest MHopmaums.

lMpaeo Ha edpekmueHO cpedcmeo
3a 3ayuma

HMKONAN AHTENIOB

CbAAINA B AODMUHUCTPATUBEH CbA,
Coodusa Cntu

Ynen 47 ot XapTtata Ha EC

-MpaBo Ha epeKkTMBHA NpasBHa 3alumTa: BcAako aunue, YumnTo npasa u
cBoboau, rapaHTMpaHM OT NpaBoTo Ha Cblo3a, ca HapylleHWn, UMa
npaBo Ha epeKTUBHM NpaBHW CcpeacTBa 3a 3aluuMTa npea Cba B
CbOTBETCTBME C YC/NOBUATA, NpeABUMAEHWM B HaCTOAWLMA YeH.
-MpaBo Ha cba: BcAko avue uma npaBo Ha CNpaBeannBo M
ny6aMUYHO rnedaHe Ha [AenoTo B pasyMeH CPOK OT He3aBUCUM U
6e3npucTpacTeH cba, NpeasapuTenHO Cb3AafeH CbC 3aKOH. Bcekun
MMa Bb3MOXHOCT fAa b6bAe KOHCYNTMpaH, 3awuTaBaH U
npeAacTaBnABaH.

-MpaBo Ha npasHa nomoul: MpaBHa MOMOLL ce NpeaocTaBs Ha
NvuaTta, KOUTo He pasnonarart ¢ A0CTaTbYyHO CPeAcTsa, AOKOKOTO
TakaBa Momoll, e HeobxoAMma 3a ocurypasaHe Ha edeKTMBeH
A0CTbN A0 NpaBoCbaue
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YneHoBe 6 un 13 o1 EBponenckata KOHBeHUMA
3a npasata Ha 4yoBeKa

* - MpaBo Ha cnpaBeannB cbaebeH npouec (4neH 6.1): NMpu onpesensaHeTo
Ha HEeroBWUTe rpa*KAaHCKM NpaBa M 3a4b/IXKEHUA WM Ha KaKBOTO U Aa e
HaKa3aTe/IHO 0O6BMHEHME CpelLLly HEero BCEKM MMA NPaBOo Ha CNpaBesnuBo 1
nyb6iM4YHO rnefaHe Ha f[eN0TOo B pPasymMeH CPOK OT Hes3aBUcUM U
6esnpucTpacTeH cba, Cb3gageH CbC 3aKOH. [...]
- Mpesymnuma 3a HEBMHOBHOCT (4neH 6.2): BcaAko nvue, 06BMHEHO B
M3BbPLUBaHE Ha MpPecTblN/eHMe, Ce CYMTA 32 HEBMHHO OO0 AOKa3BaHe Ha
BMHaTa my no 3aKOH.
- MMHUMManNHW NpoLecyanHu NpaBa B Haka3aTe/IHOTO NPOM3BOACTBO (Y4neH
6.1): Hanpumep: Bcako nnue, 06BMHEHO B M3BbPLUBAHE HA MPECTb/IeHUE,
MMa npaBo Ha 6e3nsaTHa Nnomoly, OT NPeBoAaY, aKo He pa3dbupa uam He
rosopm e3MKa, M3NoN3BaH B cbaa.
- MpaBo Ha edeKTUBHM NpPaBHW CPeACTBa 3a 3almTa: Beeku, unnto npasa u
cBoboam, npeasuaeHn B HactoawaTta KoHBeHLMA, ca HapyweHu, Tpabsa
Ja MMa npaBo Ha edeKTMBHWM NpaBHW CPeacTBa 3a 3almTa npes
HaUMOHaNeH opraH, He3aBUCUMO Ye HapyLLIEeHMETO e U3BBLPLUEHO OT U3,
AeNCTBaLlM B KQUeCTBOTO CU Ha ANbXKHOCTHU nua.

MpunoxHo none Ha XapTtaTta Ha EC

- C-617/10 Akerberg Fransson
- "OCHOBHMTe NpaBa, rapaHTMpaHu B NpaBHMA pes Ha EC, ca npunoxumm
BbB BCUYKM CUTYALMK, PErynIMpaHm oT NpaBoTo Ha EBponelickua cbios, HO
He M U3BBH Te3n cuTyaumu. B ToBa oTHoweHMe CbabT Beve e oTbennssan,
ye He pasnonara c NPaBoOMOLLUA Aa NPOBepPABA CbBMECTMMOCTTA ¢ XapTaTa
Ha HaUMOHaNHO 3aKOHOAATENCTBO, KOETO Ce Hamupa M3BbH 06xBaTa Ha
npasoto Ha Coblo3a. OT Apyra cTpaHa, aKo TaKoOBa 3aKOHOZATENCTBO
nonaga B NPWIOXKHOTO Mosie Ha NpaBoTo Ha Cblo3a, CobawT [...] TpabBa Aa
NnpeaocTaBy BCMUYKM HACOKM 3a Tb/IKYBaHe, HEOOXOAMMM Ha HALMOHANHMUA
CbA, 3a Aa onpefeny [anu TOBa 3aKOHOLATE/NCTBO € CbBMECTUMO C
OCHOBHUTE npasa, yneto crnassaHe CoanbT rapaHTmMpa
- "HauMoHaNHWUTe OpraHM U CbaAuAMLWA ocTaBaT cBoboaHM aa npwuaarat
HauMoOHanHUTE Hopmu [...], Npu ycnoBue Ye MO TO3M HAYMH He ce
HaKbpHABA PABHMULLETO Ha 3aWwmTa, NpPeaABMAEHO B XapTaTa, KaKTo e
Tb/IKyBaHa oT CbAa, U BbPXOBEHCTBOTO, €AMHCTBOTO U ePEKTUBHOCTTA Ha
npaBoTo Ha Cbto3a"
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Mo3nTtnBeH noaxon KbM YneH 47 ot XaprtaTa

- Jena 3a npepoctaBaHe Ha y6exuuwe [deno C-562/13,
Abdida

- W3non3BaHe Ha eBponeKcKkaTa 3anoBes, 3a apecT -

Hanpumep pena C-216/18 PPU (Celmercase), C-448/20

PP

U, C-648/20 PPU
- Joctbn Ao npoueaypa 3a NPeroauumanHo 3anuTeaHe -
Aeno C-263/02 P, Jégo Quéré

- [octbn A0 npaBHa MNOMOLL, MO TFPaKAaHCKM gena -

Hanpumep aeno C-279/09, DEB Deutsche Energiehandels-

und Beratungsgesellschaft mbH cpewy Bundesrepublik
Deutschland

- Onpegenexue 3a "cba", Hanpumep CEC, C-363/11

BAnAHWETO Ha NpaKTMKaTa Ha EBponencknsa cba no
npaBaTa Ha YOBeKa
npaBaTa Ha YOBeKa

- »kanbata po ECMY e KpailHO cpeacTBO 3a 3alMTA Ha BCAKA KepTBa Ha
HapyleHMe Ha npaBaTa Ha YOBEKa, NMPW YC/AOBME Ye Cca U3YepnaHu
BbTpPELIHONPaBHUTE cpeacTea 3a 3awmTa.
- cneposaTeNiHo yn. 6 u un. 13 ot EKMY obukHOBEHO ce Tb/KyBaT B
pasfiMyeH KOHTEKCT oT un. 47 oT XapTaTa. CTaBa BbNpoc He camo 3a obLa
OLEHKa Ha BbBTPELHUTe pasnopesbu, HO M 3a TAXHOTO MNPAKTUYECKO

n3nonseaHe, Hanp.

- focTbn Ao cbamnmua (cbaebHU TakeK, NpaBHa NoMoLL);
[0CTbN 4o aaBoKat (Salduz cpely Typums)
- cTaHgapTv Ha Npou3BoOACTBOTO (cnpaBegnus npouec)
- AMCUMNAMHAPHM CaHKLMKM CpeLly CbauW, OTCTPaHABAHE OT CbAebHM AbKHOCTU
(Volkov cpeluy YKpaliHa)
- MPOAB/MKUTENHOCT Ha MNPOM3BOACTBOTO M HaAMuYME Ha BbTPELHOMNPaBHM
cpeacrea 3a 3almTa (nanp. Kyana cpeuly Monwa)

- Mopaau paswmnpaBaHeTo Ha 3aKkoHoAaTencTeoTo Ha EC n BbnpocuTe, CBbP3aHU C
BbPXOBEHCTBOTO Ha 3aKOHa, CbAebHaTa npakTuka Ha Cbaa Ha EC e Bce no-tacHO
cBbp3aHa c uneH 6 ot EKMNY
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MpaBo Ha epeKTUBHO CPeaCcTBO 33
3awmTa

* - CpeactBoTo 3a 3awWmTa TpAbBa A3 6bae ePeKTUBHO U
NPakTMYHO, a HE  WI30PHO U TEOPETUYHO.

-0buy, npaseH cTaHAapT
- NpaBo Ha obes3weTeHne 33 HapyLeHWe Ha NpaBoTo Ha EC
oT CTpaHa Ha HaUMOHaNHUTE opraHu

- AbpKasuTe-yneHKkn Ha EC ca OTroBOopHM 3a Cb3aaBaHETO
Ha cMCTema OT CpeAcTBa 3a NpaBHa 3awmTa, Korato EC He A
perynmpa, C-583/11P, Inuit Tapiriit Kanatami
- cnepBa Aa ce OCUMrypw CpeacTBo 3a 3aluTa B C/y4vaid Ha
HapyweHMe Ha NpaBoTo Ha EC oT cTpaHa Ha HauMOHaNHUTE
opraHmu (TpanHa npakTUKa Ha CEC)
- KOHKPETHO W3MbJIHEHME, BKAKYUTENIHO  CbAeOHM
pa3snopexaaHusa, BpemeHHM mepku, C-314/12, UPC
Telekabel Wien

CTaHAaQpTV 3@ HE3AaBMCUMOCT Ha cbaebHaTa
BNACT B NpakTukaTta Ha CEC

* - YneH 19 ot [orosopa 3a EBponeiickuAa cbio3 - NPUHUMM Ha

edeKkTUBHa npaBHa 3almTa
- C-64/16, Associacdo Sindical dos Juizes Portugueses, PeweHne ot
27 deBpyapu 2018 r.

3a pa 6bae ocurypeHa [edekTMBHaTa npaBHa 3awmMTal, oT
CblLECTBEHO 3HaYeHMe e 3ana3BaHeTo Ha He3aBMCMMOCTTa Ha TaKbB
cba, MAM TpubyHan, KaKTo ce MoTBbp)KAaBa OT uyneH 47, BTopa
a/NnHea oT XapTaTa, KOMTO Moco4Ba AocTbna A0 "HesaBucum" cba,
KaTo eAHO OT WM3WUCKBAHMATA, CBbP3aHM C OCHOBHOTO MpPaBoO Ha
epeKTUBHU npasHM cpeAacTsa 33 3awmTa.
lapaHUMATa 3a HE3aBUCMMOCT, KOATO e MpUCbLLa Ha 3adadvaTta 3a
npousHacAHe [..], ce uM3MckBa He camo Ha pasHuue EC no
OTHOLIeHMe Ha cbauuTe Ha Cblo3a U reHepanHUTE afsBoKaTU Ha
CbAaa, KaKkTo e npeasuaeHo B YneH 19, naparpad 2, Tpera anvHes
[EC, HO M Ha paBHULLE AbPNKaBM YJEHKM MO OTHOLUEHME Ha
HaUMOHaNHUTE CbANANLLA.




CbaebHa npaKktMka Ha Cbaa Ha EC B obnacTtTa Ha
cbaebHaTa He3aBUCMMOCT

aena
C-192/18, He3aBUCUMOCT Ha 06MKHOBEHUTE cbanaMLWA
C-619/18, paHHO NEHCMOHUPaHe Ha Ccbamu oT BbpxoBHUA cbA,

- C-791/19, ¢yHKUMOHMpPaHe Ha [AuMcuMnanHapHaTa Kamapa Ha BbpxoBHMA Cbg, (BKIOYMTENHO
BpemeHHaTa MApPKa or 8 anpun 2020 r.), peweHne ot  15.07.2021 r.
- C-824/18, nunca Ha cbaebeH KOHTPON BbpXy peleHuaTa Ha HauuoHanHua cbeeTt Ha cbaebHaTa

BacT OTHOCHO Ha3Ha4yaBaHeTo Ha cbamn
- C-585/18, C-624/18 n C-625/18, cTaTyT Ha Ha3HaYeHWATa Ha CbAMWM, HANPaBEHW OT HOBMA
HaumnoHanen cbBeT Ha cbaebHata BacT

- [iena, CBbP3aHu C eBponeicKkaTa 3anoBes, 3a apecT (HeoTgaBHAWHO pelweHne ot 17 aekemspu
2020r., C-354/20 PPU 1 C-412/20 PPU)

- Hama o6wa 3abpaHa nopagmn CUCTEMHU HEAOCTATbLM, HO B C/IyYait Ye UHAMBUAYANHOTO
NONOKEHME Ha 3aCErHaTOTO JIMLLE, ECTECTBOTO Ha BbMNPOCHOTO NPEcTbAeHue U paKTMyeckaTa
06CTaHOBKa, B KOATO € M34ajeHa Ta3u eBporelicka 3anoBes 3a apecT, MMa CepMO3HM OCHOBaHWA Aa
ce CMATa, Ye Nopaam Te3n HeAOCTaTbLM TOBA MLE Lie 6bAe U3N0KEHO Ha PeasieH PUCK OT
HapyLuiaBaHe Ha NPaBOTO My Ha cnpaBeavB cbaebeH npouec, ciea Kato 6bae npeaaseHo Ha Tesn
opraHu.

MpasoTo Ha EC He gonycka aeictawymsa B Moswa peskunm, KOMTo NO3BONABA HA MUHUCTLPA Ha
NPaBOCHAMETO A3 KOMAHAMPOBA CbAMM BbB BUCLIMTE HAKa3aTe/IHU CbAUANLLA; KOMAHAMPOBAHETO,
KOETO TO3U MMUHUCTBP - KOWTO € M [NaBeH NMPOKYPOP - MOXKE Aa NMPeKpaTy no BCcAKo Bpeme, 6e3 aa
NMOCOYBa MPUUYUHM -

PeweHue o1 16.11.2021 r. no cbeanHeHun aena C-748/19, C-749/19, C-750/19, C-751/19, C-752/19,
C-753/19, C-754/19

MpaBoTo Ha Cblo3a He AoNycka HauuoHaseH
BbPXOBEH Cb/, CNen KaTo € Ce3npaH C *kanba B
MHTEPEC Ha NpaBoOTO, NoAadeHa OT MNaBHUSA
NPOKypop, Aa 065BM 33 HE3aKOHOCLOOpPA3HO
OTNPaBeHO  OT  MNO-HMCWA MHCTaHUMA
npelogMuuanHo  3anuTBaHe, TbW  KaTo
MOCTaBEHUTE BBLMPOCKM He Ca PEeNeBaHTHU U
HeobxoaMmMM 3a pellaBaHETO Ha cnopa B
rnaBHoTo  npousBoactso  /PeweHne  oT
23.11.2021 r., C-564/19/.
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Nenoto Simpson - ctaHaapT 3a EC

- CbeamHenu gena C-542/18RX-11 nC-543/18RX-II, Erik Simpson

- CtaHfapTvTe 3a HE3aBUCMMOCT Ha CbaebHaTa BnacT "M3NCKBAT npasuaa, 0cobeHO Mo OTHOLWEHWe Ha
CbCTaBa Ha OpraHa W Ha3Ha4aBaHeTo, NPOABL/MKUTENHOCTTA Ha paboTaTa M OCHOBAHMATA 33 Bb3AbPKaHe,
OTXBbpAAHE M 0cBODOOXAaBaHE Ha HeroBWTe YneHoBe, 33 [a Ce pa3cee BCAKO PAa3yMHO CbMHEHWe B
Cb3HaHMETO Ha XopaTa OTHOCHO HenoABNACTHOCTTA Ha TO3M OpraH Ha BbHLIHWM GaKTOpPU U HerosaTa
HeyTPasIHOCT MO OTHOLIeHWEe Ha WHTepecuTe, C KOMTO e ce3upaH. LLlo ce oTHacA KOHKpeTHO [0
pelleHMATa 3a Ha3HayaBaHe, HeobxoAMMO e no-CneuuanHo MaTepuanHOMpPaBHUTE YCA0BUA W
noapobHuUTe NpouecyasHn NpaBuaa, ypexaally NpMeMaHeTo Ha Te3n pelueHus, Aa 6baaT Takmea, ve Aa
He moraT Aa npeau3BMKAT TakMBa OCHOBATE/NHW CbMHEHMA MO OTHOLEeHMe Ha HasHavyeHwuTe cbaun'"
- YneH 47 ot Xaprtata u uneH 6 ot EKMY: "opraHusaumata Ha cbaebHaTa cucTema He 3aBUCKU OT
npeLeHKaTa Ha U3MbAHWTENIHATa BAACT, @ Ye TA Ce peryanpa oT 3aKOH, U3XOXAall, OT 3aKoHoJaTeNs, B
CbOTBETCTBME C MpaBWUNaTa, ypexaallin Heroata KOMneTeHTHOCT. Ta [TA] obxBalla He camo MpaBHOTO
OCHOBaHMe 3a CaMOTO CbLUECTBYBaHE Ha CbAa, HO U CbCTaBa Ha CbAebHMA CbCTaB MO BCAKO AeN0 U BCAKA
Apyra pasnopesba Ha BbTPELIHOTO NpaBo, KOATO, aKo b6bJe HapyweHa, 61 HanpaBuaa yyacTMeTo Ha
eAuH WAM noBevye CbAMM B PasrNexgaHeTo Ha AenoTo HepeaoBHO, BKAKOYMTENHO MO-CNeuuanHo
pasnopeabuTte OTHOCHO HE3aBMCMMOCTTa M 6e3NPUCTPACTHOCTTa Ha YeHOBeTe Ha CbOTBETHMA CbA,."
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Cranpapt Ha ECMNY

- Pewenue Ha ECMY oT 1 gekemepu 2020 r. no genoto Gudmundur Andri Astradsson cpely UcnaHams,
»anba Ne 26374/18 [ronam cbcTas)
- TpucTeneHeH TecT 3a oueHKa Aanu CbAbT € He3aBUCUM (OT M3MbAHUTENHATa BAACT):

1. Mo npuHuun Tps6Ba Aa € Ha/Mue SABHO HapylleHMe Ha BbLTPEWHOTO NpPaBo, B CMUCHA ue
HapylweHueto TpsbBa fa Moxe g3 6bae O6EKTMBHO M peanHO YCTAaHOBEHO KaTo TaKoBa.
2. BbnpocHOTO HapylweHue TpAabBa Aa Ce NpeLeHu B CBETIMHATA HA NPEAMETa U LieATa Ha U3NCKBAHETO
3a ""CbA, Cb3JafeH CbC 3aKOH", a UMEHHO Aa ce rapaHTMpa Bb3MOMKHOCTTAa Ha cbaebHaTa BnacT ga
M3MbAHABA 3a4b/KEHMATA cM 6€3 HeNnpaBoOMEepHa Hameca v Mo TO3M HauMH A3 Ce 3anasAT NPUHUMNUTE
Ha npasosara ObpsKasa " pasaeneHueTo Ha BnacTute.
3. MNperneapbT, U3BbPLUEH OT HALMOHANHUTE CbAWIULLA, aKO MMa TaKbB, OTHOCHO NPaBHUTE NOCAEANLM -
OT FeAHa TOYKa Ha MpaBaTa Ha A3afeHO AvLe No KOHBEHLMATA - OT HapyLIeHWe Ha BbTPELHO NpaBuIo
3a CbaebHUTE Ha3HAYeHUs Wrpae BaXkHa PO/ MpW ONpeAensHEeTo Ha TOBa 43NV TaKOBa HapylueHue
npesAcTaBaABa HapyLWeEHWE Ha NPaBoToO Ha "CbA, Cb34aAeH CbC 3aKOH", M MO TO3W HAYMH NPeACTaB/ABa
yact ot camun Tect.
PeweHne Ha ECMNY ot 8 Hoemspwu 2021 r. no aenoto Doliriska-Ficek n Ozimek c/y Monwa v Pewenune ot
22 1011 2021 r./okoH4aTenHo 22.11.2021/- no genoto RECZKOWICZ c/y MNonwa
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3aK/1Il04YeHuA

- MpuHUMNBT Ha  B3aUMHOTO AgoBepue U
NPM3HABaHETO Ha CbAebHUTE pelleHUA WU3NCKBAT
obwu craHaapT™ 3a cbaebHaTa HE3aBUCMMOCT B
Pa3/INyHUTE ObpPXKaBU-YNEHKN.
- CEC n ECIIY B cBOA npaseH guanor onpeaenar
CTaHAapTUTE 33 NPABOTO Ha cnpaBeanuB cbaebeH
npouec, A0CTbN A0 Cbh W NpaBHA nomouy
- EBponenckmMAT CbHO3 y4yacTBa 3HAYUTENHO B
YCTQHOBABAHETO HA MWHMMAZIHM MpPOoLEeCyaNHU
npaB.a no HaKa3aTenHu aena
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The Right to a Fair Trial

The right of access to court

Legal Aid

Funded by the European Union's Justice Programme (2014-2020).
* * The content of this publication represents the views of the author only and is ‘
his sole responsibility. The European Commission does not accept any

* o K responsibility for use that may be made of the information it contains.

6 Legal aid schemes are a direct consequence of the right of
access to justice.

¢ The rights enshrined by the ECHR must be effective. As
consequence of that, when the assistance of a lawyer is
necessary for an effective access to court, it shall be deemed
as guaranteed by Article 6(1)

(Airey v. Ireland, Judgment of 9 October 1979, para 26).




Legal aid 1n civil proceedings

¢ Legal aid is explicitly provided by Article 6(3)(c) ECHR
with reference to criminal proceedings, where it guarantees
the right to legal assistance when the defendant has
insufficient means to pay for legal assistance, and to get free
legal aid when the interest of justice so requires.

6 The right to legal aid in civil proceedings is not directly
stated in Article 6 ECHR.

Article 6 (1) ECHR

The case-law of the ECtHR derive it from Article 6(1):

‘In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial
tribunal established by law (...)’.
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Article 13 ECHR

‘Everyone whose rights and freedoms as set forth in this
Convention are violated shall have an effective remedy
before a national authority notwithstanding that the
violation has been committed by persons acting in an

official capacity’.

Article 47 (1) EU Charter

‘ Everyone whose rights and freedoms guaranteed by the law of
the Union are violated has the right to an effective remedy
before a tribunal in compliance with the conditions laid down
in this Article’
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Article 47 (3) EU Charter

‘Legal aid shall be made available to those who lack
sufficient resources in so far as such aid is necessary to
ensure effective access to justice’.

Legal aid and fair trial

6 The ECtHR examined in its judgments specific
circumstances to decide whether Article 6 requires a State to
provide a litigant with the right to legal aid, in order to
ascertain whether the lack of legal aid would deprive the
applicant of a fair trial.
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Circumstances examined by the

United Kingdom, para 61)
6 The complexity of case (Airey v. Ireland, para 24)

6 The litigant’s capacity to represent himself effectively (McVicar v. the United
Kingdom, paras 48-62; Steel and Morris v. the United Kingdom, para 61)

6 The necessity, according to national law, to be represented by a lawyer (Airey
v. Ireland, para 26)

6 The financial situation of the litigant (Steel and Morris v. the United Kingdom,
para 62)

6 The litigant’s prospects of success in the proceedings (Steel and Morris v. the
United Kingdom, para 62)

Legal aid and equality of arms

¢ In Steel and Morris v. UK, the ECtHR found a violation of Article
6(1).

¢ The case (so called ‘McLibel’ case) file included around 40,000
pages of documentary evidence, and 130 witnesses were heard;
the first instance trial lasted 313 court days and the appeal 28; the
combined judgments of the trial court and the Court of Appeal
extended to 1,100 pages), and the case had significant financial
consequences for the appellants, who were low income. The Court
reasoned that the appellants were not able to enjoy ‘equality of
arms’ with the opposing side in the absence of legal aid.

10



Excessive financial burden

¢ The right of access to a court is violated when
litigation related filing fees under domestic law impose
an excessive financial burden on the applicant.

11

Excessive financial burden

Kreuz v. Poland, Judgment of 19 June 2001

The applicant alleged that the court fee of PL.Z 100.000
was equivalent to his annual salary at that time and
therefore constituted a de facto bar to his access to court.

12
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Legal aid

Airey v. Ireland, Judgment of 9 October 1979, 26

The ECtHR held that Article 6(1) was violated in a case
where the applicant was not able to bring an action for
separation against her husband due to the fact that she
did not have sufficient financial means to pay for a
lawyer.

13

Legal aid

Airey v. Ireland, Judgment of 9 October 1979, 26

The State does not have to provide free legal aid for
every dispute relating to a ‘civil right’, but Article 6
may oblige the Signatory States to provide the
assistance of a lawyer where professional representation
is necessary in law or due to the complexity of the
procedure.

14
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Legal aid

The ECtHR case law also suggests that it is not sufficient for
the State to grant legal aid to individuals (either in civil or
criminal proceedings), but the State must also ensure that such
assistance be of practical effect.

15

Legal aid

Bertuzzi v. France, Judgment of 13 February 2003, 31

The applicant obtained legal aid but was not able to
make use of it since the opposing party (the defendant)
was a lawyer and because all three lawyers assigned to
the applicant had personal connections to the defendant
and obtained permission to withdraw.

16
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Legal aid

Bertuzzi v. France, Judgment of 13 February 2003, 31

The applicant was not able to have another
lawyer assigned to his case; therefore, he was
unable to start the proceedings.

17

Article 47 CFR

¢ Article 6 ECHR applies to criminal charges and disputes
concerning civil rights and obligations recognised by
domestic law.

6 Article 47 of the EU Charter of Fundamental Rights applies
to rights and freedoms guaranteed by EU law (thus, it has a
wider range), but it applies only when Member States are
implementing EU law.

18

12/1/2021



Legal aid 1n national law

¢ In each legal system of EU Member States there is a specific
scheme regulating legal aid

¢ In some Countries legal aid is provided to natural persons
only; in other Countries it is provided also to legal persons
and, where provided, it may be subject to several differen
requirements.

19

Legal aid in national law

6 There are different approaches on legal aid in European
States.

6 Legal aid can be intended as legal representation before
courts, as legal advice, or eventually as exemption from
paying court fees or for paying one’s lawyer cost.

20

12/1/2021
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Legal aid 1n cross-border disputes

¢ At EU level, the Council Directive 2002/8/EC of 27
January 2003 “ro improve access to justice in cross-border disputes
by establishing minimum common rules relating to legal aid for
such disputes” concerns minimum standards for legal aid
systems of EU Member States.

¢ Isitaimed at promoting legal aid in cross-border disputes
for persons who lack sufficient resources to have effective
access to justice.

21

Legal Aid to legal persons

¢ The Directive, however, concerns legal aid with regard only
to natural persons, but does not also mention legal persons.

6 One reason is that legal aid has historically been provided
for citizens with low income or insufficient means. Thus,
since legal persons are primarily profit-seeking entities that
undertake the risks related to their activity, legal proceedings
have been considered as a ‘normal’ consequence of such
risks.

22

11



Legal Aid to legal persons

¢ However, legal aid should be considered as a fundamental
right, included in the right of access to justice as enshrined
in Article 47 CFR.

¢ Logical corollary of the above is that the same principles
should apply to both legal and natural persons.

23

Legal Aid to legal persons

6 Does Article 47 of the Charter of Fundamental Rights of the
European Union (CFR) cover also the right of a legal person
to legal aid in civil proceedings?

6 Article 47 (3) CFR stipulates that legal aid shall be made
available to those who lack sufficient resources in so far as
such aid is necessary to ensure effective access to justice.

¢ The Article, however, does not specify who can avail of free
legal aid.

24

12/1/2021
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Legal Aid to legal persons

¢ In DEBv. Germany and in GREP v. Freistaat Bayern the ECJ
affirmed that also legal persons can be entitled to legal aid,
according to Article 47(3), under certain circumstances.

25

DEB vs Germany

6 The legal action that the German company intended to
bring against Germany concerned a right granted by EU law
(compensation against the State for damages caused by
violations of their obligation to transpose an EU Directive
in the national law).

6 Therefore, in this case what was at stake was something
more than just the violation of Article 47(3) CFR.

26

12/1/2021
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DEB vs Germany

¢ “If DEB is refused legal aid, it will simply be unable to
pursue the action seeking to establish State liability under
that law. In practice, therefore, it would be impossible or, at
the very least, excessively difficult, for DEB to obtain
reparation”.

27

DEB vs Germany

¢ “It should be noted in that connection that, although the
explanations relating to the Charter do not provide any
clarification in this regard, the use of the word ‘ Person’, in
the German language version of Article 47, as opposed to
the word ‘Mensch’, which is used in numerous other
provisions — for example, in Articles 1, 2, 3, 6, 29, 34 and
35 of the Charter — may be an indication that legal persons
are not excluded from the scope of that article”.

28

12/1/2021
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DEB vs Germany

¢ “The principle of effective judicial protection, as enshrined
in Article 47 of the Charter, must be interpreted as meaning
that it is not impossible for legal persons to rely on that
principle and that aid granted pursuant to that principle may
cover, inter alia, dispensation from advance payment of the
costs of proceedings and/or the assistance of a lawyer”.

29

DEB vs Germany

6 “Itis for the national court to ascertain whether the
conditions for granting legal aid constitute a limitation on
the right of access to the courts which undermines the very
core of that right; whether they pursue a legitimate aim; and
whether there is a reasonable relationship of proportionality
between the means employed and the legitimate aim which
it is sought to achieve”.

30
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Sociedade Agricola v. Instituto

¢ Differently, in Sociedade Agricola v. Instituto, the Court observed
that “unlike the case giving rise to the judgment in DEB (...),
there is no concrete evidence (...) to indicate that Sociedade
Agricola submitted a request for legal aid for a legal action seeking
to protect the rights conferred on it by Union law”

¢ and: “there is no evidence in the order for reference to indicate
that the objective of the main proceedings concerns the
interpretation or application of a rule of Union law other than
those set out in the Charter”.

31

Sociedade Agricola v. Instituto

In the Sociedade case, the only alleged violation concerned
Article 47(3). All the facts have taken place in a single Member
State, and no violation of specific provisions of the Treaty on
the free movement of services was alleged.

32
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GREP v Freistaat Bayern

Similarly to what the Court stated in DEB vs Germany:

“It 1s for the national court to ascertain whether the conditions
for grant of such aid constitute a restriction of the right of
access to courts”

33

GREP v Freistaat Bayern

al court may take

===

With regard to legal persons,ﬁtile_hatlon
account of their situation:

¢ the legal form of the legal person in question;

é whether it is for profit or not;

¢ the financial capabilities of its members or shareholders;

6 whether it is possible for them to obtain the sums necessary
to bring the court proceedings.

34
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[IpaBo Ha cnpaBeaJiMB CbhAebeH

POIEC

[IpaBO Ha JOCTBI 40 Cb/
[IpaBHa nmomoliy

o W “ Ha ] cloz (2014-2020).
CbpHaHIETO Ha TA3M OKYMEHTALYA OTPA3ABa EANHCTBEHO BL3MENTE Ha aBTOpa, 33

oT
KOETO TOR HOCH MbNHA OTTOBOPHOCT. EBPONEMCKATA KOMHCUA HE NOEMA HIKAKBA
OTrOBOPHOCT 3a ChbPiKalliaTa Ce B HeA MHAopMaLma




JlocTbIl 0 IpaBOChAME

6 CxemuTe 3a mpaBHa MOMOII ca MPSIKO CIeACTBYE OT MPAaBOTO Ha
JIOCTBII JI0 PABOCHAME.

¢ IlpaBara, 3asernasnu B EKIIY, cienBa aa ca epexktuBHU. KaTo
pes3yJiTaT OT TOBA yCJOBHUE, KOTAaTO 3 LieJITe Ha ePpeKTUBEH
JOCTBIT /IO Ch/J] € HEO6X0AMMO OCUTYPSIBAHETO Ha aIBOKAT, TOBA
NpaBo cJe/iBa /ja Ce CUUTA 3a rapaHTUPaHO Mo pesa Ha 4ieH 6 (1).

(,,E®spu c/y Hpaandus “, Pemienue ot 9 okToMBpH, 1979 r., nap. 26).




HpaBHa IIoOMOII B I'pa>KaAdaHCKHNA

pol1ec

¢ [IpaBHaTa nomoly e U3pUYHO 3aKpeneHa B wieH 6 (3)(c) ot EKITY
10 OTHOIIIEHHE Ha TpaBaTa Ha BCIKO OOBUHEHO JIMLE B
HaKa3aTeJIHUsI MPOIleC, KaTo Ce rapaHTHpa MPaBOTO Ha MpaBHaA
IIOMOIII, KOTATO JIMI[ETO He pasmoJiara ¢ JOCTaThYHO CPEJCTBA,
3a /la 3alJIaTH 3a TakaBa, KaKTO U IIPaBOTO Jia My O6bJie
npefocTaBeHa 6e3MIaTHO ChAe6Ha 3alUTa, KOTaTO UHTEPECUTE
Ha NMPaBOCBHAUETO 0 U3UCKBAT.

¢ IlpaBOTO Ha NpaBHa NOMOIL, B FPaXK/JaHCKUS MPOLeC He ce
ylnoMeHaBa JUPeKTHO B uJyieH 6 Ha EKIIY.




Ynen 6 (1) EKITY

[IpakTrkaTa Ha ECITY npousTuya ot uJeH 6 (1):

«Bcsiko auye, npu pewlagaHemo Ha NPageH cnop 0MHOCHO
Hezogume 2paidcoaHCcKU Npasda u 3a0s/AM4CeHus Uil
0CHOBAME/AHOCMMA HA KAKBOMO U 0d e HAKA3ame/aAHO
068UHEHUE cpewy He2o, UMA Npaso HA cNPasedauso u

ny6/u4Ho 2/1edaHe Ha He2080MOo 0eJ/10 8 pa3yMeH CPOK, Om

He3asucum u 6e3npucmpacmeH cs0, c630a0eH 8
ceomeemcmeue coC 3aKoHa (...).»




Ynen 13 EKIIY

« Bceku, yuumo npasa u c0600u, npoes321aceHu 8 masu
KoneeHyusi, ca HapyuleHu, uMa npaso Ha edhuKkacHu NpasHu
cpedcmea 3a maxHama 3awjuma nped comeemHume
HAYUOHA/IHU 8/1dcmu, 0opu U HapyuweHuemo 9a e u3gspuleHo om

JAuya, delicmeawju npu ynpaxcHsi8ave Ha CAyHceOHU GYHKYUU.»




Unen 47 (1) ot XapTaTa Ha

OCHOBHHTE IIpaBa

“Bceku, uutimo npasa u c60600U, 2apaHmupan om
npasomo Ha Cvio3a, ca 6unu HapyweHu, UmMa npaeo Ha
ehekmuenu npasnu cpedcmea 3a 3auguma npeo cvo 8

cvomeemcmeue ¢ npedeuoeHume 8 HaCMoAWUsl YaeH
yenosus.”




Unen 47 (3) ot XapTaTa Ha

OCHOBHHTE IIpaBa

«Ha nuyama, koumo ne paznonrazam ¢ 00cmamuvyHo
cpedcmaa, ce npedocmaess RPAeHA NOMOU,, OOKOJIKOMO
masu nomowy e HeobXoouMa, 3a 0a ce Ocu2ypu peaieH
docmwvn 00 npasocvoue.




[TpaBHa moMoI ¥ ClIpaBeJIMB

npoiiec

¢ ECIIY pasrnex/a B CBOUTe pellleHUus] KOHKPETHU
006CTOSITeJICTBA, 32 /la MPelleH! AaJId 110 pejia Ha YJieH 6
(1) AbpkaBarta TpsAO6BA Jja OCUTYPH HA CTPAHA I10 JeJI0TO
NpaBOTO Ha NpaBHa NOMOL, U 3a Jja YCTAHOBU Jlaju
JIUTICATa Ha TaKaBa OU JIMIIWJIO Ta3u CTPaHa OT
crpaBe/JIuB MPOLEC.




O6cTtogTesicTBa, kouto ECITY

pasriexaa

3HayeHUETO Ha 3aJI0ra 3a MCKallaTa NpaBHa [I0MOLL, CTPaHa Ha U3Xo/a Ha
MPOU3BOACTBOTO (Zes10To ,,Cmutin u Mopuc c/y O6edunenomo kpasicmao “, naparpad 61)

C/10)KHOCTTA Ha MMPOU3BOJCTBOTO (fes10To ,,Eopu c/y Hpaandus “, naparpad 24)

Crioco6HOCTTA Ha CTpaHaTa I1o JIeJIOTO Jia ce NpeJCcTaBJisiBa CAMOCTOATENHO U eGpeKTUBHO
(menoro ,,Maksuksp c/y O6eduHeHomo kpasicmeo*, naparpadu 48-62; lenoto ,,Cmutia u
Mopuc c/y 06eduneHomo kpasicmeo “, naparpad 61)

Heob6xoanmocTTa, Ch06Pa3HO HALMOHAJHOTO IPABo, CTPaHa 110 JIeJI0TO Jja ce
NpejCTaBJsABa OT aZBOKaT (Aesioto ,,Eepu c/y Hpaandus “, naparpad 26)

DUHAHCOBOTO CbCTOSTHUE HA CTPAHATA 110 J1es10To (fes10To ,,Cmutia u Mopuc c/y
06eduneHomo kpasacmeo “, maparpa¢ 62)

BeposiTHOCTTA OT 6J/1aroNpHUsTeH U3X0J OT MPOU3BO/CTBOTO 32 ChOTBETHATA CTPaHa 110
nesioro (aesoro ,,Cmutian u Mopuc c/y O6eduneHomo kpasicmeo “, naparpad 62)




[IpaBHa moMoliy 1

PaBHOIIOCTABEHOCT Ha CTPAHHUTE

6 B genoro ,,Cmutin u MopuceH c/y OK* ECITY oTKpuBa HapylleHHe Ha 4ieH 6

¢ [lpenuckara no gesoTo (T.Hap. ciay4yai ,,Maknan6sa1") cbbpxa okosio 40
000 cTpaHUIM LOKYMEHTAJ/IHU /I0Ka3aTeJICTBA, KaTo ca uacaymanu u 130
CBU/IETEJIH; TPOIEChT Ha IbpBa UHCTaHNUs Tpae 313 cbebHM JHU, a HA
aneJlaTUBHA UHCTAHIUSA — 28; 3ae/IHO pellleHUsITa Ha MbPBOUHCTAHI[UOHHHUS
U aneJslaTUBHUSA cbJi Habposiat 1100 cTpaHHUIM), KaTo AeJ0TO UMa
3HAYUTETHU GUHAHCOBHY epeKTH 3a KaJI60TOAATETUTE, YUHTO J[OXO/ €
HUCBK. CBJBT Ce MOTHBHUPA C apryMeHTa, de Kaja60onoJaTe/IuTe He 61xa
MOTJIM J]a Ce MO0JI3BaT OT MPaBOTO Ha ,,pPaBHONOCTABEHOCT" C ApyraTa
CTpaHa 110 /IeJIOTO, aKO He UM O'bJle OCUTypeHa ITpaBHA MOMOLI].
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[IpekomepHa GrMHaHCOBA TEXECT

¢ IlpaBOTO Ha AOCTBI 10 Ch/J] € HAPYIIEHO, KOraTo
ChJIeGHUTE PAa3HOCKH T10 JIeJIOTO MPe/ICTaBJsIBAT
npexkoMepHa pUHAHCOBA TEXKECT 3a €/JHA OT CTPAHUTE
T0 HEro.

11



[IpekomepHa GrMHaHCOBA TEXECT

Jenoto ,,Kpotiy c/y [lonawa“, Pemenue ot 19 1ouu 2001 r.

CTpaHa 1o es0To TBbPAH, Ye CbJe6HUTE PAa3HOCKU B
pa3mep Ha 100 000 mosicku 3/10TH ce paBHABAT Ha
ro/iMIIHAaTAa 3am/aTa Ha Ta3|u CTpaHa, NopaZu KOeTo
npeJjcTaBJ/isiBa de pakmo npedka 3a JOCTBII 10 ChJ,.

12



[IpaBHa nmomolis

Jenoto , Eepu c/y Hpaaudus“, PemlieHue oT 9 OKTOMBpU
1979 1., 26

ECIIY u3ka3Ba nmo3unusATa, 4e 4ieH 6 (1) e 6w
HapylleH, aKo HIIIATA 0 /1eJIOTO He e MoIvia Jia
npeAnpreMe MOCT'bIIKK 3a Pa3BOJ Cpelly ChIpyra cu
Iopajiy JIMICA Ha JOCTAaThYHO PUHAHCOBU CPEeJCTBA, 32
Jla IJIaTH Ha a/IBOKAT.

13



[IpaBHa nmomolis

Jenoro ,,Espu c/y Hpaandus “, Pemenue ot 9 oktoMBpu 1979 r., 26

Jl'bp>kaBaTa He e 3a/IbJIKEHA Jla OCUTypsiBa 6e3MJiaTHA
IpaBHa IOMOL 32 BCEKHU CIOP BbB Bp'b3Ka C
,TPXJJaHCKO MpaBo*, HO MO CUJIaTa Ha 4JieH 6
JAbpxaBarta, noanucana EKIIY, moxe fa e 3agbmkeHa
Jla OCUTYpH CJyKebeH 3alMTHUK, K02amo npoyecyaniHo
npedcmasumesicmeo e He06xo0uMo No 3aKOH Uau 3apadu
C/I0CHOCMMA HAa Npou3800cmMeomo.

14



[IpaBHa nmomolis

[IpakTukata Ha ECIIY cbiio Taka npaBu AONMyCKaHe, 4e He e
JlocTaTbyHo /I'bpkaBaTa a OCUTypU MpaBHa OMOIL, Ha
JqunaTa (B rpaX/IaHCKO MJIM HaKa3aTeJHO MPOU3BO/CTBO), a

CbhIIO0 TAdKa TQH6Ba Aa obe3neyu NPAKTUYECKHA edzeKT Ha

TaKa 11peJocCTaBeHaTa IIOMOIII.
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[IpaBHa nmomolis

Jenoro ,,Bepmysu c/y ®panyus “, Pemuenne ot 13 dpeBpyapu 2003
r., 31

XanbonomaTesnsaT e MoJy4usI IpaBHA MMOMOIIL, HO HE €
peasnn3vpas NpakTU4YeCcKUus U epeKT, ThU KaTo
OTCpellHaTa cTpaHa (OTBETHUKBT) € OWJI a/IBOKAT,
nopajiy KosiTO MPUYMHA U TPpHUMaTa CJIY>KeGHO
Ha3HAYeHU 3allMTHULU Ha I'bPBUS ca 3asiBUJIN
Ha/IM4YMe Ha JIMYHA 06B'bP3aHOCT C BTOPHS U ca
MOJIyYUJIM pa3peleHre 32 CAaMOOTBOJ,.

16



[IpaBHa nmomolis

Jlenoto ,,bBepmysu c/y @paHyus “, Pemenue ot 13 deBpyapu 2003
r., 31

Kanbononarenart He MOXe Jia CU OCUTYPHU JPYT
aJIBOKAT; 3aTOBA He yCNsBa Jla MHULUKPA
IPOU3BO/CTBOTO.

17



UneHn 47 XapTaTa Ha OCHOBHHUTE

npaBa Ha EC

6 UYnen 6 EKYII ce oTHacs 1o 06BUHEHUsI B U3BbPLIBaHEe Ha
NpecTbIlJIEHHE U IPAaBHU CIOPOBE OTHOCHO FPaXKJaHCKHUTeE
npaBa ¥ 3aJ’b/DKEHUA Ha JaJileHO JIMIe 110 peZia Ha
HalMOHA/JIHOTO 3aKOHOJATEJICTBO.

é UYnen 47 ot XapTaTa Ha ocHOBHUTe npaBa Ha EC ce oTHacsa
Jl0 IpaBa ¥ CBOOOJM, TapaHTHUPAHU OT 3aKoHUTe Ha EC
(T.e. ©Ma mo-roJsisiM 06XBAT), HO Ce MpUJIara caMmo Korato

obpkaBUTe 4ieHKW Ha EC npuaarat 3akoH Ha EC.

18



HpaBHaIKMMHHESHauHOHaﬂHOTO

3dKOHOAATEJICTBO

6 B IIpaBHATa CHUCTeMa Ha BCAKaA AbprKaBa YJI€HKA Ha EC uma
CXeMa, perynuvpalilia npegoCcTaBAHETO Ha [TPpaBHA MIOMOII.

¢ B HsKoOUW J'bp:KaBU MpaBHATA MOMOLL Ce MTPEJOCTaBsI CaMO
Ha QU3UYECKU JINIIA; B APYTH A'bPKaBU TS Ce OCUTYPSIBA U
Ha IOPUAUYECKU JIMIA U B TE3U CJIyYaH € Bb3MOXKHO
npeJoCTaBAHETO 1 Jja ce 06ycIaBs OT Pa3IuyHU
W3MCKBaHUs.

19



HpaBHaIKMMHHESHauHOHaﬂHOTO

3dKOHOAAaTeEJICTBO

) C'bLL[eCTBYBaT pa3JIMdYHHU NOAXOAHU 3a NMpeJOoCTaBAHETO Ha
IIpaBHa MmoMo1j B eBpOHeﬁCKHTe AbPrKaBH.

¢ [IpaBHaTa nmomoil Moxe Jja Bb3nprueMe ¢popmaTa Ha
MPOIeCyaTHO MPEACTABUTENICTBO, MPaBHA KOHCY/ITAIUSA,
WJIY, eBEHTYAJHO, 0CBOOOK/AaBaHe OT 33//bJPKEHUETO 32
3amiallaHe Ha CbAe6HU PA3HOCKHU WU
B'b3HArpaXkK/[eHUETO Ha COGCTBEH a/IBOKAT.

20



[IpaBHa moMoll B Ipe3rpaHuYHU

IIpaBHU CIIOPOBE

¢ Ha HuBo EC JlupextuBa 2002/8/EO Ha CbBeTa oT 27 ssHyapu
2003 roauHa ,,3a nodobpsasame Ha docmsna do npasocsdue npu
npe3zpaHuyvHuU cnopose Ype3 yCmaHo8s18aHemo Ha MUHUMAAHU
06Wu npasu.1a 3a npasgHama NOMow, Npu makueda cnopose’ Kacae
MUHUMaJIHUTE CTaHJApPTH 3a CUCTEMUTe 3a IPaBHa OMOIL| Ha
Ibp:kaBUTe yieHkU Ha EC.

) ]_leJITa € 1a C€ HaCbp4H IIpaBHATa IOMOII] B TPE€3rpaHUYHU
CIIOPOBE 3a JIMlld, KOUTO He pa3noJjiaraT ¢ 4OCTATbYHO peCypcCH,
3a Aa CH OCUTYypAT e(l)eKTI/IBEH AOCTBIT A0 IPaBOCBHAHE.

21



[IpaBHa nmomoliy 3a

IPpUIHNYECKH JINIa

) ,ZlPIpeKTI/IBaTa Kacae nNpeaoCTaBAHETO Ha IIpaBHA IMTOMOII] CaMO 3a
<1)1/1314‘{ec1<1/1 Jinlla, HO He ClIOM€HaBa IIpaBHA MOMOII] 3a
HpUANYEeCKH JiMla.

) E[LHa OT IPUYIUHUTE 3a TOBA €, Y€ IIpaBHAaTa NOMOII B
HCTOPHUYECKHU IIJIAH Ce€ € OCUrypdABaJjia 3a JIMld C HUCBK JO0XO0[
HWJIM HeJOCTAaTBhYHO CpeACTBaA. Tl KaTO HPpUANYECKUTE Jinla I10
CBOATA CBUIHOCT Ca NPpEUMYLIECTBEHO C TbProBCKa LeJI U
neqan6a, KaTO TaKKMBa T€ IO€MAaT PHUCKOBE, CBbP3aHHU C
TBHProBCKaTa UM ﬂeﬁHOCT, nopagnu KOeTO Ha BCAKO IIPaBHO
IIPON3BOACTBO Ce Ijieja KaTO Ha ,,HOpMaJIHO“ cjenCcTtBue OT
TaKWBa PUCKOBE.
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[IpaBHa nmomoliy 3a

IPpUIHNYECKH JINIa

) HpI/I BCe TOBa obaye I[IpaBHATa MOMOILL MOXe a4 Ce CHUTa
34 (l)yHL[aMeHTaJ'IHO IpaBo, 06XBaHaTO OT IIpaBOTO 3a
AOCTBII 0 TpaBOCBAHE CliOpe/] 3aJIErHAaJIOTO B YJIEH 47 ot
XapTaTa Ha OCHOBHHMTE IIpaBa.

¢ Jloru4HUAT U3BOJ, KOUTO CjeABa OT TOBA €, Ye eIHU U
ChLIY MPUHIUIIY CJIe/iBa A Ce OTHACAT KaKTO 3a
IOpUJIMYECKHU, TaKa U 32 GU3UYECKH JIULIA.
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[IpaBHa nmomoliy 3a

IPpUIHNYECKH JINIa

¢ OtTHacs Jiu ce yieH 47 ot XapraTa 3a ocHOBHUTe npaBa Ha EC no
IPaBOTO U Ha HPUAUYECKO JIUIE [a TOJIyYH TpaBHa MOMOIL B
paMKUTe Ha IpaXkJaHCKO MPOU3BOACTBO?

¢ Unen 47 (3) ot XapTara rjacu, ye npaBHa oMol cjiefiBa Jia ce
OCUTYPH Ha OHe3H, KOUTO He pa3moJjarar ¢ JOCTaTb4HO
pecypcH, IOKOJKOTO TaKaBa IpaBHa MOMOII, € Heo6X0iMMa Ha
CbOTBETHATA CTpPaHa B Mpolieca, 3a Jia ce 06e3neuyn epeKTUBHHUS
JIOCTBII JI0 PABOCHAME.

¢ Toswu usieH 0o6aye He MPaBU KOHKPETHO yTOUHEHHE KOU TOYHO
MOXe JIa ce Bb3M10J13Ba OT Ge3MJIaTHA MPAaBHA MOMOI.

24



[IpaBHa nmomoliy 3a

IPpUIHNYECKH JINIa

é B nenoto ,,DEBc/y lepmanus‘ v fenoto ,,GREPc/y
Freistaat Bayern“ EBponeCKUST CbJl MOTBbPK/aBa, ye MpHU
oTpesie/IeHN 0OCTOSITE/ICTBA U IOPUIUYECKUTE JIUIA UMAT
NpaBo /ia ce B'b3MO0JI3BAT OT IIpaBHA IMOMOL [0 peJia Ha
el 47(3).
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DEB c/y I'epmanus

¢ CbJe6HUAT UCK, KOUTO HEMCKATa KOMIIAHUS HCKa a
3aBe/ie cpely [epmaHusi, Kacae HEWHO MPABO CIOPES
npaBoTo Ha EC (koMmeHcauus oT A'bpKaBaTa 3a BpeJu,
NpPUYMHEHU 3apa/Jid Ha HEU3IT'bJIHEHHUE HA 33/[b/DKEHUETO
Jla TPAaHCIIOHUPA eBPOTelCKa AUPEKTUBA B HAIIMOHAJIHOTO
3aKOHO/IATEJICTBO).

¢ [lo Ta3u npyUYMHA B TO3M CJy4yad 3a/J0I'bT € Hello oBeYe
OT caMo HapylieHue o wieH 47 (3) ot XapTaTa Ha
OCHOBHMTe npaBa Ha EC.
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DEB c/y I'epmanus

é “Axo Ha DEB 6b/ie oTKa3zaHa IpaBHa IOMOII], TO TOraBa
Te HSIMA Jla MorarT Jla IpeAnpueMaT NpaBHU JeHdCTBUSA, 3a
Jla O'bJle yCTAaHOBEHA OTTOBOPHOCTTA HA J'bprKaBaTa 110
pena Ha 3akoHa. Ha npakTuka 11e 6b/je HEBB3MOXKHO, UJIU
Hall-MaJIKOTO M3KJIIOYUTENHO TpyAHO, 3a DEB na nosayyar
obGesieTeHue.”
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DEB c/y I'epmanus

é “B Tasu Bpb3Ka cJefiBa Jla ce 0OTGesIeX U, Ye BBIIPEKU Ue
passicHeHHsITa OTHOCHO XapTaTa He KOHKPETHU3UpPaT TO3U
acnekT, ynorpebaTa Ha Aymara ,,Person‘ B
HeMCKOe3UYHaTa Bepcus Ha uieH 47, 3a pasjivka oT
,,Mensch“, nymaTa, U3moJiI3BaHa B pe/iuiia Jpyry KJay3u oT
JIOKyMeHTa — HanpuMep B uieHoBe 1,2, 3, 6, 29, 34 u 35 ot
XapTaTa, — 64 MoIJIa Jla € UHAUKALUS, Ye PUIUIECKUTE
JIMIIA He ca U3KJIIDYEeHH OT 00XBaTa Ha TO3U 4JieH".
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DEB c/y I'epmanus

¢ “llpuHnUnbT 3a epeKTUBHA ChAebOHA 3alIUTa, 3aKpeneH B
yyeH 47 ot XapTaTa, cje/iBa Jla ce UHTepnpeTHUpa B
CMHUCBJI, Y€ HE Ce U3KJII0UBA Bbh3MOXKHOCTTA
IOpUJMYeCcKUTe JIUIA [ja ce T030BaBaT HAa HEro U 4ye
npejocTaBeHaTa B MPUJIOXKEHHE HA TO3U MPUHIIUIT TOMOLI],
MOXKe Jla 06XBallja Mo-CIendaaHo 0CBOO0XKIaBaHETO OT
ABAHCOBO IJIall[aHe Ha Pa3HOCKU BbB Bp'b3Ka C
MPOU3BO/ICTBOTO U/ UJH ChAEUCTBUE OT aZiBOKAT.”
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DEB c/y I'epmanus

é “B ToBa OTHOIIEHHE HAIIMOHAJHUAT CbJ, TPsOBa Ja
IIPOBEPU JlaJIM YCJIOBUSITA 32 IPeI0CTaBsIHE HAa IIpaBHA
MIOMOII] MPeJICTaBJISIBAT OrpaHUYeHHe Ha MPABOTO Ha
JOCT'BII 10 ChAWJIMILATA, KOETO HAKbPHSIBA caMaTa My
CBIIHOCT, JaJIi Ca HACOYEeHU K'bM IIOCTUTaHETO Ha
JIETUTHUMHa I1eJ1 U IaJTd CbIlleCTBYBa Pa3yMHO
CHOTHOIIIEHHE Ha MPOTOPLUOHATHOCT MEXKAY
M3M0JI3BaHUTE CPeJICTBA U NMOCTaBeHaTa 1ie.“
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Sociedade Agricola c/y Instituto

& U o6patHOTO — B zesnoto Sociedade Agricola c/y Instituto, CbabT
0TOeJIsI3Ba, Ye ,,3a passuka oT Pemenue no geso DEB (...) HaAMa
KOHKPETHH JIaHHH, II03BOJISIBALIY JIa ce IpHueMe, 4e Sociedade
Agricola e nojiasio MoJ16a 3a mpaBHa MOMOII BbB Bp'b3Ka € UCK, C
KOWTO IIle ThPCH 3aI[MTa Ha IPEIOCTABEHU MY OT IPaBOTO Ha
Cbro3a mpaBa‘.

¢ KaxkTo u : “B aKTa 3a nperoyiaJHO 3allMTBaHe 06ade HAMA
KOHKPETHHU JIaHHH, MI03BOJISIBALLH [la Ce IpUeMe, Ye TJIaBHOTO
IPOU3BO/ICTBO CE€ OTHACS /0 ThJIKYBAaHETO WJIH NPUJIATaHETO HA
HOPMH OT IpaBoTo Ha C'br03a, pa3/IMYHU OT Te3u B XapTaTa”.
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Sociedade Agricola c/y Instituto

B nesoTo Sociedade eUHCTBEHOTO €BEHTYa/IHO HapylleHHe
Kacae 4JsieH 47 (3). Bcuuku ¢akTH ca ce CAyYUIU B efjHA
J'bpKaBa WieHKa, KaTo He Ce TB'bP/U HapylllaBaHETO Ha

KOHKpEeTHHU pasnope/ou ot JloroBopa 3a CBOG0LHOTO
JIBUPKEHUE Ha YCIIYTH.
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GREP c/y Freistaat Bayern

[Togo6HO Ha 3akaoYeHrneTo Ha Cbaa no aenoro DEB c/y
lepmanus:

“HanMoHa/HUAT CbJ, TPSA6Ba /a MPOBEPH Jlaid yCA0BUSTA 3a
npeAoCTaBsiHE HA MIPaBHA MOMOLL, TPeACTaBJIsSIBAT
OrpaHHYeHMe Ha MPABOTO Ha JOCTBII A0 ChAUIUIIATA” .
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GREP c/y Freistaat Bayern

KoraTo cTaBa Aiyma 3a 0pUUYecKH J1LA, HALUOHAJTHUAT ChJ,
MO>Ke Jia B3eMe 110J] BHUMaHHE T0JI0KEHUETO UM:

6 IpaBHO-OpPraHMW3alMOHHATA QDOQMH Ha BBIIPOCHOTO OPUANYIECKO
JIUIe;

é [1aJ1¥ TO Mpecje/iBa CTOMAHCKA IeJI;

) QI/IHaHCOBI/ITe BB3MOHOCTHU HAa HETOBUTE CBAPYKHHWIIW WU
AKIIMOHEPH,

é BB3MOXHOCTTA UM JIa CU HabaBAT HEOOXOIMMUTE CpeJICTBA 32
npeadBABAHETO HA MCKA WJIW MOAABAHETO HA »kaJsibara.
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Article 47 Charter of the Fundamental Rights of the European
Union (CFR)

Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has
the right to an effective remedy before a tribunal in compliance with the conditions laid
down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal previously established by law. Everyone shall have the
possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such
aid is necessary to ensure effective access to justice.

An overview on Legal Aid in the European Convention of Human Rights (ECHR).
The right to legal aid in civil proceedings is not directly stated in Article 6 ECHR.

It is expressly enshrined in Article 6(3)(c) ECHR with reference to criminal proceedings,
where it guarantees the right to legal assistance when the defendant has insufficient means to
pay for legal assistance, and to get free legal aid when the interest of justice so requires.

In Essaadi v. France, para. 30, the ECtHR affirmed that there is a clear distinction between
Article 6(3)(c), concerning the right to free legal aid in criminal proceedings, under certain
conditions, and Article 6(1), which does not refer explicitly to legal aid.

However, the doctrine and the case-law of the ECtHR derive it from Article 6(1), where it
states that ‘In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law (...)’.

The rights enshrined by the ECHR must be effective. As consequence of that, when the
assistance of a lawyer is necessary for an effective access to court, it shall be deemed as
guaranteed by Article 6(1) (Airey v. Ireland, Judgment of 9 October 1979, para. 26).

In its case-law the ECtHR examined specific circumstances to decide whether Article 6
requires a State to provide a litigant the right to legal aid (Steel and Morris v. the United
Kingdom, para 61), in order to ascertain whether the lack of legal aid would deprive the
applicant of a fair trial.

The circumstances examined by the ECtHR are, among others:

« the importance of what is at stake for the applicant (Steel and Morris v. the United
Kingdom, para 61);



o the complexity of case (Airey v. Ireland, para 24);

« the litigant’s capacity to represent himself effectively (McVicar v. the United Kingdom,
paras 48-62; Steel and Morris v. the United Kingdom, para 61);

« the necessity, according to national law, to be represented by a lawyer (Airey v. Ireland,

para 26);

« the financial situation of the litigant (Steel and Morris v. the United Kingdom, para
62);

 his prospects of success in the proceedings (Steel and Morris v. the United Kingdom,
para 62).

It is worth having a brief look at the Judgment of the ECtHR in the case Airey v. Ireland
(Judgment of 9 October 1979).

The European Court of Human Right (ECtHR) held that Article 6(1) had been violated
because the applicant was not able to bring an action for separation against her husband, due
to the fact that she did not have sufficient financial means to pay for a lawyer.

The Court considered that because of their complexity, proceedings for separation in Ireland
could not be brought in person by the applicant without assistance by a lawyer. Furthermore,
considering the generally high fees required for representation, the Court determined that
when lacking a legal aid scheme or a simplification of the procedure, the right of access to
court was violated (Airey v. Ireland, Judgment of 9 October 1979, paragraph 26).

In Andronicou and Constantinou v. Cyprus, the applicants alleged that the absence of a legal-
aid system for civil litigants, coupled with the litigants’ lack of adequate financial resources,
in effect deprived them of the right of access to a court in that they were precluded from filing
a lawsuit for damages based on their financial inability. However, the litigants were offered
ex gratia legal aid from the Attorney General but refused it. The Court held that based on the
presence of an available legal-aid scheme, there was no violation of Article 6(1) (Andronicou
and Constantinou v. Cyprus, Judgment of 9 October 1997, paragraphs 199-201)

For example, in cases where the applicant has substantial knowledge of the applicable law
and the subject matter of the case is not complex, limited access to legal aid does not violate
Article 6(1). In McVicar v. the United Kingdom, for instance, the Court, after reaffirming the
principle set out in Airey v. Ireland, according to which ‘Article 6 § 1 leaves to the State a
free choice of the means to be used in guaranteeing litigants a right of effective access to a
court,” remarked that: (...) the question whether or not that Article requires the provision of
legal representation to an individual litigant will depend upon the specific circumstances of
the case and, in particular, upon whether the individual would be able to present his case
properly and satisfactorily without the assistance of a lawyer (McVicar v. the United
Kingdom, Judgment of 7 May 2002, paragraph 48) .

However, in the similar case of Steel and Morris v. UK, the ECtHR applied the following
analysis when considering the complexity of the law(s) at issue, the nature of the case, and
the legal education of the defendants. In Steel, the litigants were deemed unable to meet the
criteria of providing adequate themselves pro se representation; therefore, the applicants were
not able to represent themselves adequately. As such, Article 6(1) was violated. The facts



before the Steel case involved complex litigation (the case file included around 40,000 pages
of documentary evidence, and 130 witnesses were heard; the first instance trial lasted 313
court days and the appeal 28; the combined judgments of the trial court and the Court of
Appeal extended to 1,100 pages), and the case had significant financial consequences for the
appellants, who were low income. The Court reasoned that the appellants, given the
complexity of the litigation and the gravity of the case, were not able to enjoy ‘equality of
arms’ with the opposing side in the absence of legal aid.

The ECtHR suggests that it is not sufficient for the State simply to grant legal aid to
individuals, but that State must also ensure that the assistance is of practical effect.

For example, in Bertuzzi v. France, the applicant obtained legal aid but was not able to make
use of it since the opposing party (the defendant) was a lawyer and because all three lawyers
assigned to the applicant had personal connections to the defendant and obtained permission
to withdraw. The applicant was not able to have another lawyer assigned to his case; therefore,
he was unable to start the proceedings. The Court observed that the principle of equality of
arms articulated in Steel was violated (Bertuzzi v. France, Judgment of 13 February 2003,
paragraph 31).

A number of rulings indicate that the right of access to a court is violated when litigation
related filing fees under domestic law impose an excessive financial burden on the applicant.

In Kreuz v. Poland, the applicant alleged that the court fee of PLZ 100,000,000 was equivalent
to his annual salary at that time and therefore constituted a de facto bar to his access to court,
with breach of Article 6(1) (Kreuz v. Poland, Judgment of 19 June 2001, para 67)

As seen above, Article 47 CFR explicitly stipulates that legal aid shall be made available to
those who lack sufficient financial means and when legal aid is necessary to ensure effective
access to justice (para 3).

This provision is similar to that laid down in Article 6(3)(c) ECHR for criminal proceedings,
and its content is written in accordance to the above-mentioned case law of the ECtHR, which
affirms that where such legal aid is not available under national law, the State must grant the
litigant an effective remedy.

Legal aid in civil proceedings

Member States of the EU provide individuals with legal aid schemes, applicable when
litigants do not have sufficient financial resources to file a legal action or to defend himself
in a court case.

There are, however, many differences in the organization of legal aid schemes in each
Member State, as well as in the requirement to access such scheme.



In some States legal aid is made available generally, in others is provided for only to the
poorest.

In each legal system of EU Member States there is a specific scheme regulating legal aid; in
some Countries legal aid is provided to natural persons only, in other Countries it is provided
also to legal persons and, where provided, it may be subject to several different requirements.

Article 51 (1) CFR concerns the principle of subsidiarity, according to which the Charter must
be applied when EU law is implemented.

Fundamental rights are part of EU Law (the Charter) and, therefore, must be respected when
this body of law is applied by courts or authorities of the Member States.

Legal aid in national law — Field of application: natural persons and legal persons.
There are different approaches on legal aid in European States.

Legal aid can be intended as legal representation before courts, as legal advice, or eventually
as exemption from paying court fees or for paying one’s lawyer cost.

At EU level, the Council Directive 2002/8/EC of 27 January 2003 “to improve access to
justice in cross-border disputes by establishing minimum common rules relating to legal aid
for such disputes” concerns minimum standards for legal aid systems of EU Member States.

Is it aimed, as the title says, at promoting legal aid in cross-border disputes for persons who
lack sufficient resources to have effective access to justice.

The Directive thoroughly regulates several aspects of legal aid. It is work recalling the first 2
paragraphs of Article 3 (Right to legal aid), according to which: “I. Natural persons involved
in a dispute covered by this Directive shall be entitled to receive appropriate legal aid in
order to ensure their effective access to justice in accordance with the conditions laid down
in this Directive. 2. Legal aid is considered to be appropriate when it guarantees: (a) pre-
litigation advice with a view to reaching a settlement prior to bringing legal proceedings;
(b) legal assistance and representation in court, and exemption from, or assistance with, the
cost of proceedings of the recipient, including the costs referred to in Article 7 and the fees
to persons mandated by the court to perform acts during the proceedings”.

The Directive, however, concerns legal aid only for natural persons, but does not mention
also legal persons.

One reason is that legal aid has historically been provided for citizens with low income or
insufficient means. Thus, since legal persons are primarily profit-seeking entities that
undertake the risks related to their activity, it has always been considered that legal
proceedings are a ‘normal’ consequence of such risks.



However, legal aid should be considered, as said above, a fundamental right, comprised in
the right of access to justice as enshrined in Article 47 CFR.

Logical corollary of the above principle is that the same principles should apply to both legal
and natural persons.

Some notes on legal aid in Italy

In Italy, legal aid is granted to all those who want to file a law-suite and do not have sufficient
financial means to pay court fees and to pay for a lawyer. There are specific requirements
needed to apply for legal aid, set forth in the Presidential Decree n. 115/2002, Articles 74 and
following.

Legal aid is granted to natural persons under certain conditions, in particular to all those with
an annual income up to EUR 11.746,68. If the applicant lives together with her/his spouse or
other relatives, the global income will be taken in consideration. Special provisions exist for
victims of crimes such as sexual violence, family abuse, stalking, et similia (no income limits
are foreseen). On the other hand, for applicants who have been sentenced for mafia related
crimes and other serious crimes, and tax evasion, the presumption of an annual income above
the aforementioned limits applies.

With regard to legal persons, Article 119 of the Presidential Decree n. 115/2002 provides that
the only legal persons that can benefit from free legal aid are “entities or associations that do
not pursue profit-making purposes and do not exercise an economic activity”.

The principles laid down in the judgment C-279/09 of 22.12.2010 (DEB vs Germany) have
not been implemented by the Italian lawmaker.

The above-mentioned judgment has extensively applied art. 47 of the EU Charter, recognizing
legal aid to all those who do not have sufficient means, without making any distinction.

However, the judgement lists several selective criteria for the admission of legal persons to
legal aid (such as the financial capacity of its members or shareholders, or their willingness
to obtain the necessary means to take legal action).

Italian Court of Cassation, Judgment n. 11858/2020: “legal aid is granted in every civil
proceeding, with the inclusion of voluntary jurisdiction, and even when the technical
assistance of a lawyer is not mandatory, because the relevant law covers every need for access
to justice, both when it involves the work of a lawyer, and when the poor party, while being
able to file a legal action in person, seeks the assistance of a lawyer in order to be advised in
the best possible way” .







®uHaHCHPaHO OT nporpama ,,I[IpaBocsane” Ha EBponeiickus cbro3 (2014-2020)
ChbbpIKaHHETO HA Ta3U JOKYMEHTALHS OTPa3siBa €IMHCTBEHO BB3IJICAHTE HA aBTOPA, 3@ KOETO TOM HOCH IThJIHA OTTOBOPHOCT.
EBpormeiickata KOMICHS He [TOeMa HUKaKBa OTTOBOPHOCT 3a ChIbPIKAIl[aTa Ce B Hest HH(OpMaLs.

Ynen 47 om Xapmama na ocnognume npasa Ha
Eeponeiickus cviro3

IIpaso na eghexkmusnu npagnu cpedcmea 3a 3auuma u Ha CnpPaseodius
cbOebeH npoyec

Bcekun, unnTo npaBa U cBOOOIM, TapaHTHPAHH OT MpaBoTO Ha Chio3a, ca OWIIM HapyIICHH,
“Ma TMpaBo Ha e(DEKTUBHU MPABHU CPEJICTBA 32 3aIUTa IPEJl ChJ B ChOTBETCTBHE C
MPEABUCHUTE B HACTOAIINS YJICH yClIOBHs. Bcekn mMa mpaBo HErOBOTO JI€I0 Ja ObJie
TJIeIaHO CIIPaBeTMBO M MyOJUYHO B pa3yMeH CPOK OT HE3aBHCHM U OC3MPUCTPACTEH ChI,
MIPEABAPUTEITHO Ch3/IaJICH ChC 3aKOH. BCekr MMa Bb3MOYKHOCTTA J1a Ob/Ie ChbBETBaH,
3alUTaBaH ¥ IIPEICTABIISBAH.

Ha juiiata, KOUTO HE pa3mojaraT ¢ JOCTaThYHO CPEACTBA, CE€ MIPEIO0CTaBs IPaBHA ITOMOIIL,
JIOKOJIKOTO Ta3H IIOMOII € HEOOXO0AMMA, 3a JIa CE OCUT'YPH peaJIeH JOCTHI A0 IIPABOCHIHUE.

IIpersaen Ha pasnopendoure Ha EBponeiickaTa KOHBEHIHS 32 IPABAaTAa HA Y0BEKAa
(EKITY), oTHOCMMH KbM NMPAaBHATA MOMOIII

[IpaBoTO Ha MpaBHA MOMOIII B TPAXKIAHCKOTO MPOU3BOJICTBO HE € TapaHTUPAHO U3PUYHO OT
TekcrTa Ha wieH 6 ot EKIIY.

TakoBa mpaBoO € MpEABUACHO HM3pUYHO B wieH 6, maparpad 3, Oyksa B) ot EKIIY mo
OTHOIIICHHE Ha HAKa3aTCIIHOTO MPOU3BOJICTBO: TapaHTHpa CE MPABOTO HA TNPaBHA ITOMOII
TOraBa, KOraTo JIMIIETO HE pasroJiara JOCTaThbUHO CPEACTBA, 3a Jia 3aIljlaTH Ha aaBokaT. B
TaKWBa CJIy4au ce IMPEeABIIK/IA Ha JTUIETO Ja ObJie MpeIocTaBeHa Oe3IiaTHa Ch/icOHa 3aInTa,
KOraTO HMHTEPECUTE Ha TPABOCHIUETO T'O U3UCKBAT.

B cBoero pemenue o aenoro Essaadi cpewyy @panyus (maparpad 30) EBporneiickusT cba
MO TpaBaTa Ha YOBEKa MOJYEPTaBa, Y€ CJE/IBa Ja Ce MPABH SICHO Pa3TPaHUUYCHHE MEKITY
pasmnopenbaTa Ha 4wieH 6, maparpad 3, OykBa B) OTHOCHO MPABOTO Ha Oe3miaTHa ChicOHA
3alUTa B PaAaMKHUTE€ HA HAKA3aTEIHOTO MPOU3BOJCTBO MPH HAJUYHETO HA OMPEICICHH
0OCTOSTENICTBA, OT €JHa CTpaHa, U WieH 6, maparpad 1), B KOWTO mpaBHATa IMOMOI] HE CE
CIIOMEHAaBa U3PUYHO, OT JIpyTa.

Criopen TOKTpuHaTa U ChJcOHATa MpaKkTHKa Ha EBporelckus chj MO MpaBaTa Ha YOBEKa
o0adye TakoBa MPaBO MPOM3TUYA OT THIKYBAHETO Ha WieH 6, maparpad 1, mo cmiara Ha KOHTO:
., Besiko iuye, npu onpedensnemo Ha He2o8ume 2pAicOAHCKU NPABA U 3A0bIANCEHUs., ULU NPU
Hanuuuemo Ha KAaKeOmo u 04 e HAaKa3ameniHo o08UHeHUe cpew)y He2o, UMd Npaso Ha
CNpageouso U nyoauyHo 2iedane Ha He2080Mo 0elo 8 pa3yMeH CPOK OMm He3aA8UCUM U
besnpucmpacmet cv0, Cb30a0eH 8 Cbomaenmcmaue cbe 3akouda (...)".

[IpaBara, npensuaenn B EKIIY, TpsiOBa peanno na Obaat rapantupanu. CiegoBaTeNHO,
KOTaTo ChJCHCTBHETO Ha a/IBOKAT € HEOOXOIUMO 3a e(peKTUBHUS JOCTHII 10 ChJ, TO CIEABA
Jla ce CYMTa 3a TapaHTUPaHO MO cujara Ha wieH 6, maparpad 1 (Airey cpewy Upranous,
Pemrenue ot 9 okromBpu 1979r., naparpad 26).



B cBodra cpaeOHa npakTtuka EBponedcKkHsT cbJ IO MpaBaTa Ha YOBEKA B3MMa MPEIBUL
KOHKPETHH OOCTOSITEJICTBA, 3a Jla TMPEIeHH Oajld CBIVIACHO pa3mopenduTe Ha wWieH 6
AbpXKaBaTa € JIbXKHA Jla OCUTYpH IpaBHA IIOMOIIl HA yYacTHUK B mpou3BoicTBoTO (Steel u
Morris cpewy Obedunenomo kpaicmeo, maparpad 61), B 3aBUCHMOCT OT TOBa JajIH JIHMIICATA
Ha IpaBHA IIOMOIIl OM HapyIIUja IPaBOTO HA JIMLETO Ha CIPABEMJIUB ChIEOEH MPOLIEC.

Oo6crosTencrBarta, Kouto ChABT pa3riiexkaa, BKIOYBAT:

e 3HAYMMOCTTA Ha MHTepeca Ha jmneto (Steel u Morris cpewy Obeounenomo
kpaicmeo, maparpad 61);

o cioxHOCTTA Ha aea0to (Airey cpewy Upranous, naparpad 24);

e BB3MOXXHOCTTA Ha JIIETO €(PEKTUBHO Ja 3allMTaBa IMO3UIUATA CH 110 JEI0TO
(McVicar cpewy Obeounenomo kpancmeo, naparpad 48-62; Steel u Morris cpewyy
Obedunenomo kpancmeo, naparpad 61);

e M3UCKBAHHWSITA HAa HAIIMOHAIHOTO MPABO CTPAHHUTE Jia OBJAT MPEICTABEHU OT aBOKAT
(Airey cpewy Upnanous,maparpad 26);

o (uHaHCOBOTO MoJoXeHHe Ha yuieTo (Steel u Morris cpewy Obeounenomo
kpaicmeo, naparpad 62);

o 1mraHcoBeTe My 3a ycnex (Steel u Morris cpewy Obedunenomo kparcmeo, maparpad
62).

B Ttasu Bpb3Ka mpemaraMe KpaThbk mnperiiea Ha Pemennero Ha EBpomeicKust ¢hb1 Mo IeI0TO
Airey cpewy Upnanous (Pemenue ot 9 okromspu 1979 r.).

CeriacHo peueHneTo Ha EBporeiickrs CbJ1 IO MpaBaTa Ha YOBEKA € HAJIMIIE HAapYLICHHUE Ha
yiieH 6, maparpad 1, Teii Kato kanbonojaTenkara He € Ouila B CbCTOSTHUE /1A 3aBee JIEJ0 3a
pa3BoJ, 3aIl0TO HE € pas3noJjiarajia ¢ J0CTaTbYHO CPECTBA, 3a /1A 3aIUIaTH Ha aJBOKar.

CpabpT TpelEHsSBa, Y€ MPEABUA CIOXHOCTTa Ha OpaKopa3BOJHUTE IPOHM3BOJACTBA B
Wpnanaus, sxkanbomomaTenkaTta He OM MOTIJIa Jia 3aBe/ie TaKoBa Jelio Oe3 IMoMoIlTa Ha
aZBoKaT. B pombiHeHHe, MpeaBu BUCOKUTE XOHOPAPH Ha aJIBOKATHTE, ChABT MPUEMA, Ue
JUIcaTa Ha CHCTEMa 3a IpaBHA IMOMOI WJIM HAa OMPOCTCHA MpOIEaypa IMpeaCcTaBlisIBa
HapyIlIeHHE Ha TPaBOTO 3a JOCTHII 10 ¢ (Airey cpewy Upnanous, Pemenne oT 9 OKTOMBpH
1979 r., maparpad 26).

ITo menmoto Andronicou u Constantinou cpewy Kunwp andonogaresiite TBbPIAT, Ue JIUIcaTa
Ha MEXAHMW3BM 3a TPaBHA MOMOII MO TPAXKIAHCKU JeNia, OT €IHa CTpaHa, W JIUIcara Ha
J0CcTaTh4HO (DUHAHCOBH CPEACTBA, OT JIpyra, Ha MPaKTHUKA I'M € JHIIKIA OT MPaBOTO Ha
JOCTBII 70 ChJ, 3aI0TO MOPaaM 3aTPyIHEHUS OT (DUHAHCOB XapakTep He ca yClenu jaa
3aBe/aT JIeN0 3a o0e3IIeTeHne. Y CTaHOBeHO ¢ 00ade, ye [IpokypaTypara UM € mpeioKuia
ciyeOHa 3aIluTa, KOATO Te ca oTkazanu. ChIbT MOCTAHOBSBA, Y€ MOPAJH HAIUYUETO Ha
MEXaHU3bM 3a [IPaBHA MOMOIIl He MOXKE [1a CTaBa [yMa 3a HapyllleHue Ha 4wieH 6, maparpad 1
(Andronicouu Constantinou cpewy Kunwp, Petienue ot 9 oktomepu 1997 r., maparpagu 199-
201).

B cnydau, korato umensT uma 3aabi00YeHU MO3HAHUSI OTHOCHO MPHUIIOKHUMOTO MPABO U
JIEJIOTO HE Ce XapaKTepHu3upa ¢ BUCOKA (haKTOJIOrMYecKa CIOKHOCT, OTPAHUYEHUST JAOCTHI
710 TIpaBHA IMOMOII] HE MPEJICTaBIIsIBA HApyIICHUE Ha ujieH 6, maparpad 1. Hanpumep no aenoto



McVicar cpewy Obeounenomo kparcmeo ChabT IPENOTBBPIK/IaBa IPUHITUIINTE, OYEPTAHH B
pamkuTe Ha aeiaoto Airey cpewy Hpnanous, criopen xouto ,,Uien 6, maparpad 1 masa
cB00OO/a Ha TBPKABUTE Ja MPEIEHSAT 10 KaKbB HAYHH JIa TapaHTHpAT IpaBaTa Ha JHIaTa Ha
e(EKTUBEH JIOCTBII IO Ch*, U 0TOCNSA3BA, ue: (...) pewenuemo danu paznopedoume na mosu
YieH uU3UCK8am Ha 0adeHo auye 0a Ovboe npedoCcmasenHa NPAsHa NOMow Ul He 3a8UCU OMm
KOHKpemuume 00CMOosmencmea no 0eiomo u Hau-eéeye om mosa 0diu Iuyemo ou mo2io
NBIAHOYEHHO 0d U3LONCU CB0SIMA No3uyus nped cvoa bez nomowma na adsoxam (McVicar
cpewyy Obeounenomo kpaicmeso, Pewenue om 7 mau 2002 2., napazpag 48) .

ITo menoro Steel u Morris cpewy Obedunenomo kpaicmeo, K0eTo € cxoaHo ¢ ropaoto, ECITU
obade MmpaBW CJIEIHUS aHAIM3 IO MPEICHKAaTa Ha CIOKHOCTTA Ha MPWIOKHUMHTE 3aKOHH,
XapakTepa Ha JeJI0TO M IIpaBHATa TPaMOTHOCT Ha oTBeTHHmmTe. Ilo memoro Steel e
YCTAaHOBEHO, Y€ HUIIIMTE HE ca OMIIM B ChCTOSHHUE aJICKBATHO JIa MIPEJICTABIsABAT ceOC CH B
chaa. CreoBaTeIHO Te HE ca OWIM aJIeKBaTHO TMPEACTaBeHH. ToBa IMPEICTaBIIsIBA
Hapymenne Ha wieH 6, maparpad 1. [emoro Steel e muoro cmoxHo (mo menoTo ca
npeactaBenu okoiio 40 000 cTpaHuUI MTUCMEHHM JTI0Ka3aTelcTBa, pasnutanu ca 130 cBuaeTeny,
3a pelllaBaHe Ha JEJI0TO Ha ITbpBa MHCTAHIUSA ca Ouiy HeoOxoaumu 313 aHH, a HAa Bb33UBHA
WHCTAHIUS — 28 JTHH; pEIICHHUITAa Ha TbpBa U Bb33uBHA WHCcTaHIMs ca 1100 crpanuim, B3eTn
3a€JIHO) ¥ MMa 3HAYUTEITHH (PUHAHCOBH TOCIICAMIIHN 32 MILIIUTE, KOUTO HE pa3rojiarat ¢ MHOTO
cpeactBa. ChABT MpHUEMa, Y€ MPEIBHJ CIOXKHOCTTA W TSHKKHUSA XapaKTep Ha JIEJIO0TO, MpHU
JUTICaTa Ha TpaBHA TOMOIII, HE € CITa3eH MPUHIIMITHT 32 PABHOIIOCTABEHOCT Ha CTPAHUTE.

ECIIY nocouBa, ye HE € JOCTaThYHO JAbprKaBaTa MPOCTO J1a MPEAOCTaBs MpaBHA MTOMOINL Ha
rpaxaanurte. TpsOBa ga ce rapaHTUpa peanHaTa €epeKTUBHOCT Ha MOMOIITA.

Hanpumep, no genoto Bertuzzi cpewyy @panyus na uiena e Ouina ocurypeHa rmpaBHa MOMOIII,
HO TOH HE € MOTrBJI pealHO Jia C€ BB3MOJI3BAa OT HEs, Thil KaTO HAacpelrHaTa CTpaHa
(OTBETHHMKBT) € aJBOKAT, MOPaad KOETO W TpUMaTa CIIy)KeOHO Ha3HAYCHU aJIBOKATH ca
MOWCKAJIM OTBOJ| 3apajy JIMYHU BPBH3KH C OTBETHHKA M MCKAHETO MM € OWJIO YBa)KCHO.
WiiersT He € MOT'BJI JJa HAMEPU HOB a/IBOKAT U ChOTBETHO HE € OMJI B ChCTOSIHUE Jla 3aBE/IC
neno. Crnopen Ch1a ToBa MpECTaBIsIBA HAPYIIICHUE HA MIPUHITUITA 32 PABHOIIOCTABCHOCT Ha
cTpanute, GopMmynupaH B pamkute Ha nenoto Steel (Bertuzzi cpewyy @panyus, Pemenue ot
13 deBpyapu 2003r., maparpad 31).

B penuna pemenus ce moco4ysa, 4e IpaBoTO Ha JOCTHII A0 ChJ € HAPYIIEHO B CIy4yaH, KOraTo
TaKCUTE 3a 3aBEXKJaHE Ha JeJlo, OINpPEAENIEHM OT HAUMOHAIHOTO 3aKOHOATEJNICTBO,
MPEICTABIISABAT IPEKOMEPHO rojisiMa (PMHAHCOBA TEXKECT 3a HIIEIIA.

[To nenoro Kreuz cpewsy Poland sxanbononmarenst TBbpaH, de chaeOHaTa Takca B pazmep Ha 100
000 000 ce paBHsiBa Ha TOAMIIHATA MY 3aIjlaTa KbM OH3M MOMEHT U e (paKTO BB3MPEMITCTBA
HETOBUsI JIOCTBII 10 ChJ B HapyIIeHHe Ha wieH 6, naparpad 1 (Kreuz cpewy [lomua, Pemenue
ot 19 ronu 2001 r., maparpag 67).

Kaxkto BUIAXME ITO-TOPE, B YJICH 47 ot XapTaTta Ha OCHOBHHUTE IpaBa M3PUUYHO CE€ ITOCOYBA,
Y€ Ha JIMIIaTa, KOUTO HE pa3noJiararT ¢ 10CTaTb4HO CPEACTBA, CC MIPEAOCTABI ITpaABHA ITIOMOIII,
JOKOJIKOTO Ta3M INTOMOIIL € HGO6XOI[I/IM8., 3a [a CC OCUTYPH PCAJICH AOCTHII A0 IIPaBOCHAMUC

(maparpad 3).




Ta3u pasmopenba e cxoana ¢ popmynupoBkaTa Ha wieH 6, maparpad 3, 6yksa B) ot EKITH
BBB BPB3Ka C HAKa3aTEJIHOTO MPOMU3BOACTBO U € B CHOTBETCTBHME C pasrjielaHaTra I0-Tope
npaktuka Ha ECIIY, cnopen kosTo B cily4ad, KOraTo HallMOHAIHOTO 3aKOHOJATEJICTBO HE
MpeIBHKa TaKaBa MpaBHA MOMOILL, JAbp)KaBaTa CJI€[Ba JJa OCUTYpU Ha JIMLETO €()EeKTUBHU
IIPaBHU CPEJCTBA 3a 3aILUTA.

l'[paBHa nmoMoul B rpakKaIaHCKOTO IMPOU3BOACTBO

HbpxaBute wieHku Ha EC ocurypsiBaT MeXxaHU3MH 3a ITpaBHA IOMOIII, KOUTO MOraT Jia ObaaT
W3I0JI3BaHU B CIIy4ai, 4e JaJCHO JIMIE HE pasloiara ¢ JoCTaThYHO CPEJICTBA, 3a /1A 3aBEJIC
JIEJIO B ChJa WJIM J1a C€ 3allliTaBa B ChJIA.

CriecTByBaT 006aue MHOTO pas3iidyus, IO C€ OTHACS 0 HAYMHA, [0 KOMTO € OpraHu3upaHa
MpaBHATA IMOMOII B Pa3JIMYHUTE AbPKaBH WICHKH, KAKTO M 110 OTHOIICHUE Ha N3UCKBAHUATA
3a JOCTBII IO IIOMOIIITA.

Hsixou abpkaBu MpeoCTaBsIT JOCTHIT IO MPaBHA ITOMOII] Ha BCHYKH, a IPYTH — CaMO Ha Haii-
OenHuUTE.

B IIpaBHAaTa CUCTCMaA Ha BCAKA AbpiKaBa YJICHKA € YCTAHOBCHA CIICIIMAJIHA CUCTCMA 3a IIpaBHA
TIIOMOIILI; HAKOM ObPKAaBH IIPCAOCTABAT IIPpaBHA IIOMOII CaMO Ha (1)I/I3I/I'-I€CKI/I Jnaa, B Apyryu OT
Ta3u Bb3MOXKXHOCT MOT'aT Ja C€ BH3IOJI3BAT U FOPUINICCKU JIMIA, KATO IMapaMCTPUTC 34 TOBA MOI'aT
Ja 6T>I[aT Pa3JINYHU 3a IBCTC KaTCTOPHU.

B unen 51, maparpad 1 or Xaprara Ha OCHOBHHUTE MpaBa C€ pasriex]a MPUHIMIBT Ha
CyOCHIMApHOCT, CIOpel KOWTOo XapTaTa ce IMpuiara YCIOPEeIHO C MpUIaraHeTo Ha
€BPOIIEHCKOTO IIPaBO.

OcHoBHUTE TIpaBa ca yacT oT npaBoto Ha EC (Xaprara) u ciaenoBaTenHo TpsOBa na Obaar
MpUJIaraHd BUHArM KOTaTO TOBA MPABO C€ MpHJara OT CHIAWUIUINATA WU KOMIIETCHTHHUTE
OpraHu Ha JbP>KaBUTE YICHKHU.

IIpaBHa MoMOIl B HAMOHAJIHUTE 3aKOHOAATEJCTBA — NMPWJIOKHO ToJie. Gpusnyeckn u
OPUIMYECKH JUIA

I[’I)p)KaBI/ITC YWICHKHW UMAT pas3jindHu IMMOoAXO0JU KbM IIpaBHATA IMTOMOIII.

[IpaBHaTa momoIIl MOKe J]a BKJIFOUBA IPEJACTABUTEIICTBO B ChJIa, IPABHU KOHCYJITAIIUU U IOPU
0CBOOOXJaBaHE OT M3MCKBAHETO 3a 3aIljialllaHe Ha ChACOHU TaKCH U aJIBOKATCKH XOHOpapu
I10 JIEJIOTO.

Ha muBo EC lupextuBa 2002/8/EO nHa CobBerta ot 27 suyapu 2003 r. 32 momoOpsiBane Ha
JOCTBIA JIO TPABOCHANE MIPU MPE3TPAaHUIHU CIIOPOBE YPE3 YCTAHOBSIBAHETO HA MUHUMAITHH
00IIM MpaBWIIa 3a IMpaBHATA IIOMOMI IPH TaKWBa CIIOPOBE ypeka MHHUMAITHUTE CTaHIapTH
10 OTHOIICHHE Ha CHCTEMHTE 3a IMPaBHA TIOMOII] HA TbPXKABUTE YICHKH.

KakTto nuum ot 3armaBueTo i, 1e/iTa Ha TUPEKTUBATa € MoJ00psBaHe HA JOCTHIA A0 MpaBHA



ImoMol1r pu Mmpe3rpaHuvdHu CIIOpOBC B ClIydaud, KOTAaTO JIMIAaTa HEC pa3nojarat ¢ 10CTaTbYHO
CpCACTBa, 3a 1a CH OCUTYPAT e(i)eKTI/IBCH AOCTBII O ITPpaBOCHAUC.

B mupexTuBata ca moapoOHO ypeAeHH HIKOJIKO aCleKTa Ha MpaBHATa moMoIl. TyK ch cTpyBa
Ja IUTHpaMe IbpBHTE JBa naparpada Ha wien 3 ([IpaBo Ha mpaBHa ITOMOIII), ChIIIACHO KOMTO:
1. Qusuueckume nuya, Koumo ca cmpauu na cnop, KOUmMo e 0OX6arnam om HACMOAWAma
oupexmued, umam npasomo 0a NOAYYam nooOXo0aud NPasHa NOMoW, KOsImo 0d 2apaHmupa
epekmusHuUsL UM 00CMBI 00 NPABOCHOUE, 8 CLbOMBENCMEUe C YCA08UAMA HA HACMOAWAMA
oupexmusa. 2. Ilpasnama nomows ce cuuma 3a nooxooswa, kozamo ms capawmupa: (@)
npeoocmassHe Ha Ccvbeem npeou CbO0eOHUs npoyec ¢ 021e0 NOCMUcaHe HA CHOpa3yMeHue
npeou 3ano48ane Ha CbOONPOU3800CMEOMO;

(6) mpaena nomow u npeocmasumencmeo 6 Ccvoa, KAKMO U NOONOMA2AHE UIU
0c60001cOa8ane oM CbOeOHU PASHOCKU HA NOJYYAMes, GKIIOYUMENHO PA3HOCKUMe NO YleH
7 u maxkcume 3a auyd, KOUmo ca ynvjHOMOWEHU O Cb0d 0d U38bPULBAm Oelicmeust No epeme
Ha cb0ebHUs npoyec.

JlupekTuBaTa ypex/1a mpaBHaTa moMoIl 3a pU3n4ecKu, HO He U 32 IOPUANYECKH JTUIA.

Enna ot mpuurHMTE 3a TOBA € yCTAaHOBEHATA MPAKTUKA IMPaBHA TIOMOIII Jia Ce MPEA0CTaBs Ha
TpaXJIaHU C HUCKHU JOXOJU WM TaKWBa, KOUTO HE pasmojiaraT ¢ JOCTaThYHO cpencTBa. Thid
KaTo IOPUIMYECCKUTE JIHMIla B IMOBEUYETO CJIydad Cca OpraHM3allid, KOUTO OCBHIIECTBSIBAT
CTOMaHCKa JIEHHOCT C Ie] medanda M moemMaT PHCKOBETe, NMPOM3THYAIIM OT ChOTBETHATA
JNEWHOCT, BUHATH CE € MPUEMAJIO, Y€ 3aBEXKJAHETO HA JIEJIO B ChJIa Cl1aJa KbM ,,HOPMaJIHUTE
MOCJEAUIM OT TE3U PHUCKOBE.

Brrnpeku ToBa, KakTo Oe€llle CIOMEHATO MO-rope, NpaBHAaTa MOMOIL TPsOBa Ja ce CuMuTa 3a
OCHOBHO IIPaBO, KaTO €JE€MEHT OT IPaBOTO Ha IPaBOCHIUE IO CMHUCHJIA Ha 4uieH 47 ot
XapraTa Ha OCHOBHUTE IIpaBa.

Ot pasrienanus no-rope MPUHIIUI JOTUYECKH CIEABA, Y€ €AHH U CHIIU MPUHIIUNH TPSOBa 1a
Cce MpuJjaraT KakTo 10 OTHOIIICHUE Ha (PU3UYECKUTE, TaKa U 110 OTHOIIICHUE Ha FOPUINYECKUTE
JIMIIA.

Hsikou 0eJsie’kku 0THOCHO nMpaBHaTa nomoun B Uranust

B Uranus ce ocurypsiBa mpaBHa MOMOII Ha BCUYKH, KOUTO MCKAT JIa 3aBEJIaT JIeJIO B Cha, HO
HEe pasmoJiaraT ¢ JIOCTaThUuHO (PMHAHCOBU CPEJICTBA, 3a Ja 3aIUIaTAT ChACOHUTE TaKCH U
aJIBOKaTCKUTe XOHOpapu. [lpm kaHmuAaTcTBaHETO 3a MpaBHA TOMOI TpsOBa na Obaar
W3ITBJIHCHU ONPE/ICIICHU M3MCKBaHMsI, KOUTO ca rmocodeHu B [pesunentcku ykasz Ne 115/2002,
yjieH /4 U caeaBalim.

[IpaBHa momorny ce oTmycka Ha (PU3WYECKU JIMIA MPU OMPEICIICHH OOCTOSTENCTBA, IO-
KOHKPETHO Ha BCHYKH C TojuIIeH 10xo ] HeHaapuiasan] EUR 11 746,68. Ako numiiero xuBee
3a€JTHO ChC CBOS CHIIPYT/CHIPYTa WIN IPYTH POTHUHHM, TOTaBa CE B3UMAT NPEIBU I OOIITUTE UM
noxoyu. [IpenBuacHH ca CrieIMaiHy YCIIOBUS 3a )KEPTBUTE Ha MPECTHIUICHUS KaTO CEKCYalTHO
HACHJIME, JOMAIITHO HACHJIME, MpeClie/iBaHe U APYrd MoAoOHH (3a TSIX HsAMa M3MCKBAHE 3a
pa3mepa Ha goxonute). OT apyra cTpaHa, o ce OTHACS JI0 JIUIA, KOUTO ca OUJIM OCHIICHH 3a
MPECTHIICHUS, CBbP3aHHU C JIEHHOCTTA Ha MausaTa, APYTH TSHKKHU MPECTHIUICHUS U YKPUBAHE



Ha JaHblH, CC IIpWIAratT ro-BUCOKHU IIPAroBe 3a rOJUIMHUTEC JOXOOU.

[Ilo ce oTHacs A0 HOPHIWYCCKUTE JuIla, cbriaacHo wieH 119 ot Ilpe3uaeHTckn ykasz Ne
115/2002 emuHCTBEHO ,,OpraHM3AlMHd WIM acOLWAIM{, KOUTO C€ 3aHHMMaBaT C HECTOIAHCKa
JIEHHOCT * MOTaT J1a Ce BB3IOJI3BAT OT B3MOYKHOCTTA JIa ITOJTydart IpaBHa ITOMOIII,

[TpunnumnuTe, 3anoxenu B Pemenne C-279/09 ot 22.12.2010 r. (DEB cpemy ['epmanust), He
ca MPUJIOKEHU OT UTATMAHCKHSI 3aKOHOIaTell.

C uMTHUPaHOTO pelleHHe ce THIKYBAT IIMPOKO pasnopendute Ha uwieH 47 oT Xaprara u
CJIeIOBATEJIHO TIpaBHA MOMONI O clefBaio Jga Oble MpeAoCTaBeHa Ha BCEKH, KOHUTO HE
pasmosiara ¢ JOCTaThYHO CpeAcTBa, 0€3 Ja ce MpaBAT KaKBUTO WU Ja OWiao Jpyru
pasrpaHUYeHusl.

Bce mak B pelieHHMETO c€ I0COYBAT HSIKOW KPUTEPUH, MNPU HAIMYMETO HAa KOWUTO
IOPUINYECKUTE JIMI[a MOraT Ja KaHIUJaTCTBAT 3a IpaBHA momoil (KaTo (HHAHCOBOTO
CBhCTOSIHUE HA YWICHOBETE WJIM aKIIMOHEPUTE WIIH JOKOJIKO € OMIIO JIEMOHCTPUPAHO JKEIIAHHE
na ObJaT ChOpaHM HEOOXOAMMHMTE CPEICTBA 3a 3aBEXKIaHE Ha JICJIO B Cha).

Kacarmonen c¢pi Ha Wtanus, Pemenne Ne 11858/2020: Ipasna nomows ce npeoocmass 3a
BCUUKU 2PANCOAHCKU NPOUIBOOCMEA, BKIIOUUMENHO OXPAHUMENHU NPOU3BOOCMEd, O0PU 8
cryyaume, Ko2amo CvbOeucmseuemo Ha a08OKAm He e 3d0bINCUMENHO, 3aUj0MO 3aKOHbM
npeosuUINcOa 8CUYKU ACNEKMU HA OOCMBHI 00 NPABOCHOUE, KAKMO N0 OMHOUEHUE HA YCTy2ume
Ha aosoxkam, maka u Ciydau, Ko2amo Cmpanama, Kosamo He pasnonaza ¢ 00CMAamwviyHo
cpedcmea, modice 0a 3agede 0elN0 CAMOCHMOAMENHO, HO BbNPEeKU MOo8d UCKA NOMOW Om
aogokam, 3a 0a 6v0e NPedCcmasiAB8aHa no 8b3MONCHO HAL-00OPUS HAYUH.
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Case study

‘Metallika XYZ’ , an Italian company operating in the sector of metals production, processing
and trading, has a credit of € 12,000,000.00 from a company with legal seat in Poland,
following the supply of a certain quantity of metal products.

The Italian company decides to initiate civil proceedings before the competent first instance
Italian Court (Tribunale civile ordinario) but, due to the aforementioned unpaid credit, as well
as a previous economic crisis and a bad business trend in the last two years due to the recent
health emergency and lockdown, the company currently does not have sufficient financial
resources to afford the payment of a lawyer (whose cost is quite high, due to the high value
of the dispute and the complex activity necessary in the proceedings).

The court fee to initiate the proceedings (case registration) amounts to € 1686.00, plus €
27.00 for stamps, and it can be easily paid by the claimant, but the lawyer’s fees will be much
higher, calculated on the basis of the value of the claim (the average fee, according to the
parameters set forth by the Ministry Decree 55/2014, as recently amended, is of over EUR
79,000.00).

The company is denied legal aid by the competent Italian authority, with the justification that
under article 119 of DPR 115/2002 legal aid is granted only to non-profit entities.

After having been served with such reject decision, the company asks the national Court to
refer the case to the ECJ for a preliminary ruling on whether denial of legal aid in this case
violates Article 47 CFR, alleging that it will in fact lead to a denial of an effective protection
of his rights in court (and, thus, the right of access to justice), and — in last instance — also to
freely trade metals within the EU.

1) Can the company, according to the national law of your Country, apply for free legal
aid (or for the reimbursement of the costs incurred for the trial)?

2) If this is not possible according to your national legislation, does it conflict with EU
law?

3) Does the company have any available remedy under EU Law?

4) How would you solve the case if the dispute were between two companies of your
Country? (i.e. not a cross-border dispute).

Questions

1) Does your national law provide specific rules for legal aid? Which ones, in detail?

2) Is legal aid provided only to natural persons, or to legal persons as well? Under which
conditions?

3) What are the minimum legal aid related guarantees provided by your national law in
civil proceedings? (Free legal counsel; contribution for lawyers and court fees; full or
partial reimbursement of proceedings expenses, etc.)

4) What is it required to apply for legal aid?
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Food for thought

Does Article 47 of the Charter of Fundamental Rights of the European Union (CFR) covers
also the right of a legal person to legal aid in civil proceedings?

As seen above, Article 47 (3) CFR stipulates that legal aid shall be made available to those
who lack sufficient resources in so far as such aid is necessary to ensure effective access to
justice.

The Article, however, does not specify who can avail of free legal aid.

In DEB v. Germany and in GREP v. Freistaat Bayern the ECJ affirmed that also legal persons
can be entitled to legal aid, according to Article 47(3), under certain circumstances.

In the case DEB vs Germany, the legal action that the German company intended to bring
against Germany concerned a right granted by EU law (the right of compensation against the
State for damages caused by violations of their obligation to transpose an EU Directive in the
national law). Therefore, in this case what was at stake was something more than just the
violation of Article 47(3) CFR.

In the case Sociedade Agricola v. Instituto, the Court observed that “unlike the case giving rise
to the judgment in DEB in which the Court interpreted Article 47 of the Charter in an action for State
liability brought under Union law, there is no concrete evidence in the order for reference to indicate
that Sociedade Agricola submitted a request for legal aid for a legal action seeking to protect the
rights conferred on it by Union law” and that “there is no evidence in the order for reference to
indicate that the objective of the main proceedings concerns the interpretation or application of a
rule of Union law other than those set out in the Charter”.

In other words, no specific EU law is violated when a company brings a claim for
compensation against another company of the same State. In this case, the only alleged
violation concerns Article 47(3). All the facts have taken place in a single Member State, and
no violation — for instance — of specific provisions of the Treaty on the free movement of
services is alleged.

Useful Material

- Council Directive 2003/8/EC of 27 January 2003 to improve access to justice in cross-border
disputes by establishing minimum common rules relating to legal aid for such disputes.

- Cases: C-279/09, DEB; C-156/12, GREP: C-61/14, Orizzonte salute; C-258/13, Sociedade
Agricola.


https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=c-279%252F09&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=2408830
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=c-156%252F12&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=2408958
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=c-61%252F14&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=2409064
https://curia.europa.eu/juris/liste.jsf?oqp=&for=&mat=or&jge=&td=%3BALL&jur=C%2CT%2CF&num=c-258%252F13&page=1&dates=&pcs=Oor&lg=&pro=&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg=&cid=2409125
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32003L0008

@uHaHCHPaHO OT nporpama ,,IIpasocsaue” Ha Epponeiickust cbro3 (2014-2020)
ChabpKaHUETO HA Ta3M JJOKYMEHTALHs OTPa3siBa €AMHCTBCHO BB3IJIEUTE HAa aBTOPA, 32 KOCTO TOH HOCH ITbJIHA OTTOBOPHOCT.
EBpomneiickata KOMHCHS HE IOeMa HUKAKBa OTTOBOPHOCT 3a ChAbpIKaIIaTa ce B Hest HH(opMaIus.

Kasyc

,Memanuka XYZ" e WTanuMaHCKO APYKECTBO, U3BBPIIBAIIO AECHHOCT IO MPOU3BOICTBO,
npepaboTka U THProBHs ¢ MeTanu, koeTo abmxku € 12 000 000,00 mox popmara Ha KpeauT
Ha JPYKeCTBO chC cepanuiie B [losmma mo moBoa JocTaBKaTa Ha ONPEAENIEHO KOJIUYECTBO
METallHU MIPOAYKTH.

HTanmmaHCKOTO JAPYXKECTBO peliaBa Ja 3aBelle TPaKTAHCKO IO Tpe] KOMIICTCHTHHS
IbPBOMHCTAHIIMOHEH UTANMHAHCKU Cbl (Tribunale civile ordinario), HO Iopaau CIIOMEHATHS
HEU3IUIaTeH KPEIWUT, KaKTO W TOpaJd MKOHOMHYECKATa KpH3a M TEKKOTO IMOJOXKEHUE Ha
WKOHOMUKATA TPE3 MOCICTHUTE JIBE TOAWHHA BHB BPB3Ka C PECTPUKIIUUTE, TPOU3THYAIIH OT
CBETOBHATA MAaHJIEMHUs, KbM MOMEHTA JAPYKECTBOTO HE pasroJjara ¢ J0CTaTbyH0 (PMHAHCOBU
CpeICTBa, 3a Ja IUIATH 33 aJBOKATCKH YCIYyTH (CTaBa BBIPOC 3a CEPUO3HA Cyma IMOPaIH
BHCOKaTa CTOWHOCT Ha MCKa M CIIOKHOCTTA Ha TIPOM3BOJICTBOTO).

CpaebOHaTa Takca 3a 3aBeXJIaHE Ha Jieio € B pasmep Ha € 1686,00, mmroc € 27,00 3a
IbpKaBeH TeyaT. ToBa He MpeICTaBIsiBa MPOOJIEM 3a HINela, HO aABOKATCKUTE XOHOpapH ca
MHOTO TO-BHCOKH U C€ U3YUCIISIBAT Bb3 OCHOBA HA CTOMHOCTTA Ha MCKa (CPEAHUST pa3Mep Ha
XOHOpapa Crope/ napaMeTpure, IpeIBUACHH B HACKOPO aKTyaTu3upanuss MUHUCTEPCKU yKa3
Ne 55/2014, e vax EUR 79 000,00).

Cnopen, KOMIETEHTHUS HTAJIMAHCKU OpraH JPYKECTBOTO HE MOXKE Ja TOJIy4d IpaBHA
MOMOIII, Thil KaTo 1o cuiata Ha wieH 119 ot [Ipesuaentcku yka3z Ne 115/2002 takaBa momoiit
ce OTIIyCKa caMO Ha OpraHU3allMUTE C HECTOMAHCKA 1Iell.

Cren nmosyyaBaHETO Ha OTKa3a JAPYKECTBOTO ce€ 0OpbILA KbM HAILlMOHAIHUA ChJ ¢ MOJIOa 1
OTNpaBu NperoaunuanHo 3anuTBaHe 10 Cpaa Ha EC OTHOCHO TOBa Janu OTKasa 3a
MIPEAOCTABSIHE HA IIPaBHA MOMOI B TO3M ClIy4yall IPEACTABIsIBAa HapylIeHUE HA 4ujeH 47 oT
XapTaTa Ha OCHOBHUTE IIpaBa, KaTO TBBbPJAU Y€ TO3HM OTKa3 pPeajgHO BOAM A0 HEBB3MOXKHOCT
e(eKTUBHO Jla 3alllUTH MpaBaTa CH B ChAa (M CHOTBETHO BOJHU /O OTKa3 OT MPABOTO Ha
MPaBOCHIUE), U OTTAM — MPABOTO CBOOOAHO J]a U3BBPIIBA THPIOBHs C METAJIU B pAMKHUTE Ha
EC.

1) CobriaacHo HAIMOHATHOTO 3aKOHOJATEJICTBO HA BalllaTa JbpKaBa MOXKeE JIn
JPY>KECTBOTO Ja KaHIUATCTBA 3a MpaBHA MOMOII (UJTK 32 Bh3CTAHOBSIBAHE Ha
pasxoauTe Mo 1ea0To)?

2) AKo TakaBa Bb3MOXKHOCT HE ChIIECTBYBa B HALIMOHATHOTO BH 3aKOHOJATEJICTBO,
TOBA IIPOTUBOPEYH JIU Ha IIpaBoTo Ha EC?

3) Pasmonara i Jpy’>KecTBOTO C Bb3MOXKHH CPEJICTBA 3a ITpaBHA 3alllUTa ChIIaCcHO
3aKkoHOJaTecTBOTO HAa EC?

4) Kak 6uxTte penruim AeJI0To, aKo CIIOPBT OelIe MeXy ABE APYKECTBA, PETUCTPUPAHH
BBB BallaTa AbpxaBa? (TOECT, aKO HE CTaBallle BIIPOC 3a MPE3rpaHuyEH CIIop)

Bbnpocu

1) B HanuoHaaHOTO 3aKOHOIATEJICTBO HA BalllaTa IbpkaBa MPEIBUACHH JIU Ca CIICIIHATHH
npaBuiia 3a npaBHa nomou? Kaksu ca te? Mouid, onuiiere ' noapooHo.

2) Camo ¢u3HWUECKHWTE JIMIA JIA MOTAaT Ja KaHJUAATCTBAT 3a IpaBHA IOMOII, WA
IOPUIMYECKUTE JIMIIA CHIO0 UMAT TaKkaBa Bh3MOKHOCT? KakBu ca ycnopusita?
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ChabpKaHUETO HA Ta3M JJOKYMEHTALHs OTPa3siBa €AMHCTBCHO BB3IJIEUTE HAa aBTOPA, 32 KOCTO TOH HOCH ITbJIHA OTTOBOPHOCT.
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3) Kaku ca muHuMaiHuTe (OpMHU Ha MpPaBHA NOMOLI, FAPAaHTUPAHU OT HALIMOHAIHOTO
BU 3aKOHOJIATEJICTBO IO TpakJaHCKU jena? (Oe3IaTHU INpaBHU KOHCYJTAlUU;
(mHaHCOBA MOMOIII 32 3aIUIAIaHe HA aJIBOKaTCKA XOHOPApU U ChACOHU TAKCH; ITBIHO
WIHM YaCTUYHO BBb3CTAHOBSABAHE HA Pa3XOAUTE MO JEJIOTO U JP.)

4) KaxBu ca H3MCKBaHMSITA IPU KaHUIATCTBAHE 3a IIpaBHA MOMOMI?

TeMma 32 pazMHCBJ

Moxe nmu ga IIpueMeM, Y€ 110 CHJIaTa Ha YJICH 47 ot XapTaTa Ha OCHOBHHUTC IIpaBa,
IOPpUIUYCCKUTC JIMIAa CbIIO UMAT IIPAaBO Ha IIpaBHA IIOMOIIT I10 I'paXKaaHCKH I[ena‘?

KakTo Bumsixme mo-rope, cbriiacHo wieH 47, maparpad 3 or Xaprara Ha OCHOBHHTE IIpaBa,
IpaBHa MOMOII[ C€ MPEJOCTaBsl Ha JUIaTa, KOUTO HE pas3mojiaratr ¢ JOCTaThYHO CPEACTBA,
JOKOJIKOTO Ta3H MOMOII € He00X01uMa, 3a /1a C€ OCUTYpHU pealieH JOCTBHII 10 IPaBOCHIUE.

He e YTOYHCHO o0adue KO TOYHO MOXKE Jia C€ BB3IIOJI3BA OT TOBA IIPaBoO.

[To nmemara DEB cpewy ['epmanus w GREP cpewy Freistaat Bayern Cpapr Ha EC
MOCTAHOBSABA, Y€ MPU OMpPENETICHN OOCTOATENCTBA IOPUANUECKHUTE JIMIA CHIIO MOraT Jia ce
BB3MOJI3BAT OT BB3MOXKHOCTTA JIa TOJIy4aT MpaBHA MOMOIN B CHOTBETCTBHE C ujieH 47,
naparpad 3.

[To nemoto DEB cpewy ['epmanus, TepMaHCKaTa KOMIIAHUS € Bb3HaMepsiBaja Ja BHECE
chle0eH UCK cperly ['epmaHust BbB Bpbh3Ka C MPaBo, TApaHTUPAHO OT 3aKOHOJIATEIICTBOTO HA
EC (mpaBoto Ha KOoMmmeHcaluu OT JbprkKaBaTa 3a IIETH, MPEAU3BUKAHU OT HECIa3BaHE Ha
HEMHOTO 3aJbJDKEHHE Ja TpaHcnoHupa jaupektuBa Ha EC B HaMOHAIHOTO
3aKoHOAaTencTBO). CleoBaTeIHO B TO3W Clydail cTaBa BBIPOC 3a MOBEYE OT IPOCTO
HapylieHue Ha wieH 47, naparpad 3 ot Xaprara Ha OCHOBHUTE TpaBa.

[To nenoto Sociedade Agricola cpewy Instituto, CbabT 0TOENSA3BA CIEIHOTO: “3a pasiuxa om
peuwenuemo no deromo DEB, kvoemo Cvobm muixyea unet 47 om Xapmama 66 8pb3Ka ¢ UCK
3a 0OM208OPHOCI HA ObPIAHCABAMA NO NOBOO NPABA, 2APAHMUPAHU OM 3AKOHOOAMENCMBOMO
na EC, ¢ nacmoswusa akm 3a nperoouyuaiio 3anumeane Hama 00Ka3ameicmed, Koumo od
couam ue Sociedade Agricola e kanouoamcmeana 3a npasna NOMowy, 3a 0a 3aUUmMuU 8 cvod
npaea, 2apaHmupawu Om e8ponelicKomo 3aKoHooameicmeo” W ChIIO “6 akma 3a
nperouUYUaIHO 3anumeane HAMA 00KA3ameicmeda, KOumo 0a couam, e yeama Ha OCHOGHOMO
NPOU3600CMB0 e OUNa MbIKY8AHemo Ul NPUIA2AHemo HA pa3nopeodu HA e8poneucKkomo
npaeo, pa3iudHu Om mesu, Koumo ce cvovpicam 6 Xapmama’ .

C apyru nymu, KOrato APYKECTBO B €IHA JIbpKaBa MOJaBa MCK 3a KOMIIEHCALUU CPEILY
JIpYyro JPYKECTBO B ChlllaTa AbprkaBa, HAMa HapyuieHue Ha mpaBoTo Ha EC. B TakbB ciyyai
MO3Ke€ JIa TOBOPUM CaMO 3a €BEHTyaJTHO HapyIlieHue Ha uiieH 47, maparpad 3. Tl kaTo BCHUKH
CHOUTHSI ca OTPaHUYCHH J0 TEPUTOPHUSTA Ha €/THA TbpKaBa YWICHKA, HE MOXKE JIa CTaBa BBIIPOC 32
HapYIICHUS Ha Pa3IIopeION OT TUITA Ha TIpaBUiIaTa 3a CBOOOHOTO BUYKEHUE Ha YCIYTH.

3a cipaBka
- Jlupextusa 2003/8/EO na CwBeta ot 27 sinyapu 2003 r. 3a mogoOpsiBaHe Ha JOCTHIIA
710 TIPaBOChHIUE MPU MPE3rPAHUYHU CIIOPOBE UPE3 YCTAHOBSIBAHETO HA MUHUMATHU
o0 mpaBuiia 3a IpaBHATA IIOMOIII ITPH TAKUBA CIIOPOBE


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32003L0008
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32003L0008
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32003L0008

@uHaHCHPaHO OT nporpama ,,IIpasocsaue” Ha Epponeiickust cbro3 (2014-2020)
ChabpKaHUETO HA Ta3M JJOKYMEHTALHs OTPa3siBa €AMHCTBCHO BB3IJIEUTE HAa aBTOPA, 32 KOCTO TOH HOCH ITbJIHA OTTOBOPHOCT.
EBpomneiickata KOMHCHS HE IOeMa HUKAKBa OTTOBOPHOCT 3a ChAbpIKaIIaTa ce B Hest HH(opMaIus.

- Kazycu: C-279/09, DEB,; C-156/12, GREP,; C-61/14, Orizzonte salute; C-258/13,
SociedadeAgricola.


https://curia.europa.eu/juris/liste.jsf?oqp&for&mat=or&jge&td=%3BALL&jur=C%2CT%2CF&num=c-279%252F09&page=1&dates&pcs=Oor&lg&pro&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg&cid=2408830
https://curia.europa.eu/juris/liste.jsf?oqp&for&mat=or&jge&td=%3BALL&jur=C%2CT%2CF&num=c-156%252F12&page=1&dates&pcs=Oor&lg&pro&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg&cid=2408958
https://curia.europa.eu/juris/liste.jsf?oqp&for&mat=or&jge&td=%3BALL&jur=C%2CT%2CF&num=c-61%252F14&page=1&dates&pcs=Oor&lg&pro&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg&cid=2409064
https://curia.europa.eu/juris/liste.jsf?oqp&for&mat=or&jge&td=%3BALL&jur=C%2CT%2CF&num=c-258%252F13&page=1&dates&pcs=Oor&lg&pro&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg&cid=2409125
https://curia.europa.eu/juris/liste.jsf?oqp&for&mat=or&jge&td=%3BALL&jur=C%2CT%2CF&num=c-258%252F13&page=1&dates&pcs=Oor&lg&pro&nat=or&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&language=en&avg&cid=2409125
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Key points

» Interactions between ECHR and EU
law

* The roles of the ECtHR, CJEU and
national courts

* Procedural interactions — preliminary
ruling mechanism

Revisiting previous jurisprudence




“the hedgehog dilemma?”




National judges and the adjudication
on fundamental rights

« A dilemma - national judges between the
two European Courts

» A tool for national judges —
judicial dialogue with
European judges




EU’s system ’ ECHR’s

protecting system for

fundamental protection
i of human
rights

rights

National
level for
protection
of HR




Practical difficulties

+ |dentifying the relevant supranational sources of HR applicable
to the case

+ Understanding the scope of these sources/ making a correct
distinction between them (combination of ECHR, EU Law)

+ Procedural challenges — understanding the features of the
mechanisms of the preliminary ruling — “a work in progress”

* Loyalty towards the national system vs European systems for
profection of FHR

+  Willingness to initiate a judicial dialogue with European judges




ECHR - Basics

 “if a State conftracts freaty obligations and
subsequently concludes another international
agreement which disables it from performing its
obligations under the first freaty, it will be
answerable for any resulting breach of its
obligations under the earlier treaty”

(X v. Germany, 235/56, decision of the Commission of 10 June 1958)




Equivalent protection

» Bosphorus Hava Yollar Turizm ve Ticaret Anonim Sirketi v. Ireland (no.
45036/98, ECHR 2005-VI) Judgment (Grand Chamber) of 30 June
2005

» Facts - aircraft leased by the applicant company to a Yugoslavian
company was impounded in 1993 by the Irish authorities under a
Community Regulation giving effect to UN sanctions against the
Federal Republic of Yugoslavia.

« Domestic proceedings + preliminary ruling to ECJ

« Complaints — violation of Article 1 Protocol 1 to ECHR




Equivalent protection (2)

» Transfer of powers to an international organisation
» The State had no margin of appreciation.

* Ireland complied with its legal obligations flowing from
membership of the European Community.

» the protection of fundamental rights by Community law is
equivalent to that of the Convention system (§ 165).

» Absolute or relative presumption?




Michaud v. France, (12323/11),
6.12.2012

* Facts

» National transposition of EU Directives imposing an obligation on
French lawyers to report their “suspicions” regarding possible
money laundering activities by their clients

» Complain -Article 8- confidentiality of lawyer-client relations
» The Bosphorus- equivalent protection BUT the case is different

« CJEU had not had an opportunity to rule on the question
concerning fundamental rights

« Conseil d’Etat refused to submit a request for a preliminary ruling on
the issue of whether the obligatfion to “report suspicions” was
compatible with Article 8 of ECHR

This presumption was intended, in particular, to
ensure that a State Party was not confronted with a
dilemma when it was required to rely on the legal
obligations incumbent on it as a result of its
membership of an international organisation that was
not a Party to the Convention and to which it had
transferred part of its sovereignty in order to justify,
under the Convention, its actions or omissions arising
from that membership. It also served to determine
those cases where the Court could, in the interests of
international cooperation, reduce the intensity of its
supervisory role, as 4 “Bosphorus Airways” v. Ireland
(Grand Chamber), judgment of 30 June 2005, no.
45036/98. 4 conferred on it by Article 19 of the
Convention, with regard to observance by the States
Parties of their engagements arising from the
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Convention. It followed from these aims that the
Court was willing to accept such an arrangement
only in so far as the rights and protections in respect
of which it monitored observance had been subject
to areview comparable to that which the Court itself
would conduct.

Failing this, the State would evade any infernational
review of the compatibility of its actions with its
engagements undertaken under the Convention. The
Court further noted that it had held in the “Bosphorus
Airways” v. Ireland judgment that the protection of
fundamental rights by the European Union was in
principle equivalent to that of the Convention system.
It noted, however, that the present case differed from
the “Bosphorus Airways” v. Ireland case. The CJEU
had not had an opportunity to rule on the question
concerning fundamental rights currently before the
Court: on the one hand, the Conseil d’'Etat had
refused to submit a request for a preliminary ruling on
the issue of whether the obligation to “report
suspicions” was compatible with Article 8 of the
Convention; equally, that question had never
previously been examined by the CJEU, either in a
preliminary ruling delivered in the context of another
case, or on the occasion of one of the various actions
open to the European Union’s member States and
institutions.

The Court was therefore obliged to note that, in
deciding not to request a preliminary ruling, in spite of
the fact that the Court of Justice had not yet

10



examined the question concerning Convention rights
that was before it, the Conseil d'Etat had ruled
before the relevant international machinery for
supervision of fundamental rights - in principle
equivalent to that of the Convention - had been able
to demonstrate its full potential. In the light of this
choice and the importance of what was at stake, it
concluded that the presumption of equivalent
protection was not applicable. The Court was
therefore required to determine whether the
interference had been necessary.

10



Michaud v. France, (12323/11),
6.12.2012

« the Conseil d'Etat had ruled before the relevant international machinery
for supervision of fundamental rights - in principle equivalent to that of
the Convention - had been able to demonstrate its full potential.

* In the light of this choice (refusal to submit PR to ECJ) and the
importance of what was at stake, it concluded that the presumption of
equivalent protection was not applicable

11



AVOTINS v. LATVIA, 23.05.2016

Facts

judgment given by a Cypriot court (in absentia) ordering the applicant
to pay a debt he had contracted with a Cypriot company,

order made by the Latvian courts for the enforcement of the Cypriot
judgment in Latvia based on Brussels 1 Regulation

Complaints

Article 6 § 1, breach of his defence rights, Latvian Supreme Court had
infringed his right to a fair hearing by the declaration of enforceability of
the Cypriot judgment which was clearly defective as it had been given
in absence of any margin of manoeuvre on the part of the domestic
authorities

12
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AVOTINS v. LATVIA, 23.05.2016

 Principles

» absence of any margin of manoeuvre on the part of the domestic
authorities — Regulation 44/2001

» deployment of the full potential of the supervisory mechanism provided
for by European Union law

» presumption of equivalent protection was applicable in the present
case, as the Senate of the Supreme Court had done no more than
implement Latvia’s legal obligations arising out of its membership of the
European Union, mutual trust/recognition mechanism

13



AVOTINS v. LATVIA, 23.05.2016

 Principles

» Where a serious and substantiated complaint was raised before them to
the effect that the protection of a Convention right had been manifestly
deficient

> and

» that this situation could not be remedied by European Union law, they
could noft refrain from examining that complaint on the sole ground that
they were applying EU law.

» Brussels | Regulation — remedies available in the State of origin, prelimary
ruling

14



AVOTINS v. LATVIA, 23.05.2016

* Conclusion

« The Court did not consider that the protection of fundamental rights had
been manifestly deficient such that the presumption of equivalent
profection was rebutted.

INevertheless, in the circumstances of the case
Cypriot law had afforded Mr Avotins, after he had
learned of the existence of the judgment, a perfectly
realistic opportunity of appealing despite the length
of fime that had elapsed since the judgment. In
accordance with Cypriot law, where a defendant
against whom a judgment had been given in default
applied to have that judgment set aside and alleged
that he or she had not been duly summoned before
the court which gave judgment, the court hearing
the application was required — and not merely
empowered - to set aside the judgment given in
default. Accordingly, the Court was not convinced
by Mr Avotins's argument that such a procedure
would have been bound to fail. In the period

15



between 16 June 2006 (the date on which he had
been able to acquaint himself with the content of the
Cypriot judgment and the entire case file) and 31
January 2007 (the date of the hearing of the Senate
of the Supreme Court), Mr Avoting had had sufficient
time to pursue a remedy in the Cypriot courts, but
had made no attempt to do so. The Court did not
consider that the protection of fundamental rights
had been manifestly deficient such that the
presumption of equivalent protection was rebutted.
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PIROZZI V. BELGIUM (21055/11), 17 April
2018- EAW

Facts —applicant s detention by the Belgian authorities and his
surrender to the Italian authorities under a European arrest warrant
(EAW) with a view to enforcing a criminal conviction imposing 14
years' imprisonment for drug trafficking.

Complains - Article 5 (right to liberty and security) and 6 § 1 (right
to a fair trial)

The Court also held that the Belgian courts’
implementation of the EAW had not been manifestly
deficient such that the presumption of equivalent
protection was rebutted, and that Mr Pirozzi’s
surrender to the Italian authorities could not be
considered to have resulted from a frial amounting to
a flagrant denial of justice.
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PIROZZI V. BELGIUM
Principles (1)

1. Framework Decision is based on a mutual recognition mechanism
which is itself based on the principle of mutual trust between EU
Member States ensuring the free movement of judicial decisions
in criminal matters in the area of freedom, security and justice.

2. The Court has indicated its commitment to international and
European cooperation

3. It considers the creation of an area of freedom, security and
justice in Europe and the adoption of the necessary means to that
end to be entirely legitimate under the Convention

In this respect, the Court notes that the EAW (see
paragraphs 24-29, above).59. The Court is aware of
the importance of mutual recognition mechanisms
for the construction of the area of freedom, security
and justice and the mutual trust they require. The
EAW provided for in the Framework Decision is @
concrete expression of this principle of mutual
recognition, in the field of ensuring the free
movement of judicial decisions in criminal matters in
the area of freedom, security and justice. The EAW is
an arrest warrant resulting from a judicial decision
issued by the competent judicial authority of an EU
Member State with a view to the arrest and surrender
by the competent judicial authority of another
Member State of a person wanted for the purposes of
criminal proceedings or the execution of a custodial
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sentence or detention order.60. The Court has
indicated its commitment to international and
European cooperation. It considers the creation of an
area of freedom, security and justice in Europe and
the adoption of the necessary means to that end to
be entirely legitimate under the Convention (see,
inter alia, Avotins v. Latvia [GC], no. 17502/07, § 113,
ECHR 2016). Accordingly, it considers that the EAW
system does not, in itself, conflict with the
Convention.61. 61. That said, the Court has also
made it clear that the arrangements for the creation
of the EAW cannot conflict with the fundamental
rights of the persons concerned (idem, § 114).62. In
this connection, the Court recalled that where
domestic authorities implement EU law without
having discretionary powers, the presumption of
equivalent protection established in Bosphorus Hava
Yollar Turizm ve Ticaret Anonim Sirketi v. Ireland [GC]
(no. 45036/98, ECHR 2005-VI) and developed in
Michaud v. France (no. 12323/11, ECHR 2012) applies.
This is the case where the mutual recognition
mechanisms oblige the judge to presume sufficient
respect of fundamental rights by another Member
State. As provided for in the Framework Decision on
the EAW, the national court would then be deprived
of its power of appreciation, which would lead to an
automatic application of the presumption of
equivalence (Avotins, cited above, § 115). However,
this presumption may be rebutted in the context of a
given case (see Bosphorus, cited above, § 456, and
Michaud, cited above, § 103). Even if it intends to
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take account, in a spirit of complementarity, of the
way in which mutual recognition arrangements
operate and, in particular, their objective of
efficiency, the Court must check that the principle of
mutual recognition is not applied automatically and
mechanically, to the detriment of fundamental rights
(Avoting, cited above, § 116).63. In this spirit, when
the courts of States that are both parties to the
Convention and members of the EU are called upon
to apply a mutual recognition mechanism
established by EU law, such as that provided for the
enforcement of an EAW issued by another European
State, it is in the absence of any manifest inadequacy
of the rights protected by the Convention that they
give full effect to that mechanism (idem, § 116).64.
On the other hand, if they receive a serious and
substantiated complaint alleging that there is a
manifest inadequacy in the protection of a right
guaranteed by the Convention and that EU law does
not remedy that inadequacy, they may not refrain
from examining that complaint solely on the ground
that they are applying EU law (idem, § 116). It is for
them to read and apply the rules of EU law in
conformity with the Convention.
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PIROZZI V. BELGIUM (21055/11), 17 April
2018- EAW

4. the arrangements for the creation of the EAW cannot conflict with
the fundamental rights of the persons concerned

5. discrefionary powers and the presumption of equivalent
protection in the context of the mutual recognition mechanisms

6.Belgian public prosecutor’s office did not therefore have discretion
to assess the appropriateness of the arrest, and the Belgian courts
could have refused to execute it only on the grounds set out in the
Belgian legislation

18



PIROZZI V. BELGIUM (21055/11), 17 April
2018- EAW

7.the review carried out by the Belgian authorities, thus limited, did
not in itself give rise to any problem in relation to the Convention,
provided that the Belgian courts examined the merits of the
complaints raised under the Convention.

8. the courts of MS (both parties to the Convention and EU), if they
receive a serious and substantiated complaint alleging that there is
a manifest inadequacy in the protection of aright guaranteed by
the Convention and that EU law does not remedy that inadequacy,
they may not refrain from examining that complaint solely on the
ground that they are applying EU law ( § 114).

9.1t is for them to read and apply the rules of
EU law in conformity with the Convention.
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Bivolaru and Moldovan v. France,
25.03.2021

* Facts - applicants’ surrender by France to the Romanian
authorities under European arrest warrants (EAWs) - execution of
their prison sentences.

« Complaint - Article 3 (prohibition of inhuman or degrading
treatment) - implications of Bivolaru s refugee status and the
second aspects concerning conditions of detention in Romania

20
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Bivolaru and Moldovan v. France,
25.03.2021

+ Clarification of the conditions for application of the presumption
of equivalent protection in such circumstances.

+ solid factual basis requiring the executing judicial authority to find
that execution of the EAW would entail a real and individual risk to
the applicant of being subjected to treatment contrary to Article
3 on account of his condifions of defention in Romania.

* Moldovan - in exercising their powers of discretion, had not drawn
the proper inferences from the information although that
information had provided a sufficiently solid factual basis for
refusing execution of the EAW in question.
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Bivolaru and Moldovan v. France,
25.03.2021

 Bivolaru -refuse to request a preliminary ruling CJEU on the
implications for the execution of an EAW of the granting of
refugee status by a member State to a national of a third country
which subsequently also became a member State, the Court of
Cassation had ruled without the full potential of the relevant
international machinery for supervising fundamental rights having
been deployed.

* The presumption of equivalent protection was therefore not
applicable.
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« “Civil rights and
obligations”

* Autonomous concept

Q “"Genuine and serious”
“dispute” with a decisive
outcome

O Existence of an arguable
right in domestic law

a “Civil” nature of the right

Article 6 ECHR- quick reminder

« Criminal charge”
Engel criteria

Q classificationin
domestic law;

O nature of the offence;

U severity of the penalty
that the person
concerned risks incurring
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Article 6 ECHR-PRP

« ECHR does not guarantee, as such, any right fo
have a case referred by a domestic court to the
CJEU for a preliminary ruling.

 Arficle 6 § 1 requires the domestic courts to give
reasons for any decision refusing to refer a
question for a preliminary ruling, especially where
the applicable law allowed for such a refusal only
on an exceptional basis

e CILFIT doctrine
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Ullens de Schooten and Rezabek v.
Belgium, 20 September 2011

» refusal of the Belgian Court of Cassation and of the Consell
d'Etat to refer questions on the interpretation of EU law to the
CJEU in the preliminary ruling procedure

* Inthe light of the reasons given by those two courts and having
regard to the proceedings as a whole, no violation of the
applicants’ right to a fair hearing under Article 6 § 1 of the
Convention.

General Assembly of the European Judicial Training Network 25
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To Rome with love

« Dhahbi v. ltaly Judgments of 8 April 2014

+ |talian Court of Cassation had ignored the applicant’s request to
have a preliminary question referred to the CJEU

 Violation of Article 6 § 1 for failure to comply with the obligation
to give reasons for refusing to refer to CJEU in order to determine
whether the Euro-Mediterranean Agreement allowed the
authorities to refuse to pay the allowance in question to a
Tunisian worker.
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Dhahbi v. ltaly

+ Arficle 6 requires that national courts whose decisions were not open
to appeal under domestic law give reasons, based on the applicable
law and the exceptions laid down in CJEU case-law for their refusal to
refer a preliminary question on the interpretation of EU law.

« They should set out their reasons for considering CILFIT doctrine

Q that the question was not relevant,

a that the provision had already been interpreted by the CJEU, acte
Claire

Q or that the correct application of EU law was so obvious as to leave no
scope for reasonable doubt, acte éclairé
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Baydar v. The Netherlands, 24
August 2018

+ FACTS

* MrBaydar was convicted by the Arnhem Court of Appeal of
transporting heroin and of people frafficking and given a
sentence of 40 months’ imprisonment

» the Supreme Court, on appeal (in cassation), upheld the solution
but reduced the sentence on the grounds of the excessive
length of the subsequent cassation proceedings (fo 34 months)
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Baydar v. The Netherlands, 24
August 2018

« Applicant’s submissions

* No proof that the Iragi migrants had had “residence” in the
Netherlands, Germany or Denmark

« The migrants’ stay in the Netherlands and in Germany had only been
brief and fransitory, thus there was no proof of “residence” in those
countries

» He referred to EU Law (Council Directive 2002/90/EG and Council
Framework Decision 2002/946/JBZ) and requested for a referral to the
CJEU for a preliminary ruling about the interpretation of “residence”.
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Baydar v. The Netherlands, 24
August 2018

+ DOMESTIC PROCEEDINGS

+ dismissed the appeal in cassation (and refused the request for submitting the
preliminary questions to CJEU)

= no further reasoning was required as the grievances did not give rise fo the
need for a determination of legal issues in the interests of legal uniformity or legal
development.

« affer having taken cognisance of the whole of the applicant’s written grounds
of appeal and the Advocate General's advisory opinion.

- I A special procedure for accelerated inudmissibiliigt based on the Judiciary
Organisation Act aiming at keeping the workload of SC
manageable&reasonedble length of proceedings
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Baydar v. The Netherlands, 24
August 2018

+ APPLICANT'S COMPLAINT to ECHR

* Relying on Article 6, the applicant complained
that the Supreme Court refused to refer his
request to the CJEU and that it failed to provide
adequate reasoning for its decision although it
had a duty to do so according also to Article 267
TFEU + CILFIT
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Baydar v. The Netherlands, 24
August 2018

+ ECHR'S ASSESMENT

O No obligation for the domestic courts (within the meaning of
Artficle 267 § 3 TFEU) to refer a question about the interpretation
of EU law if the question was not relevant

Qa Standards for superior courts for dismissing a complaint by mere
reference to the relevant legal provision if no fundamental
important legal issue is at stake

a Appeal on points of law / no prospect of success (see
Talmane v Latvia, 47938/07)

O CONDITIONS
> Lack of arbitrariness
> Manifestly unreasonable
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..Jill in the blanks?

PAR 48

The Court accepts that the summary reasonin imPIies an
acknowledgment that a referral to CJEU could not lead to a
different oufcome of the case

PAR. 49
The exception from CILFIT — lack of relevance- and the forced

connection o the same possible ground for inadmissibility in
these accelerated proceedings

PAR. 50
No issues under Arficle 6 ...where it is clear form the

circumstances of the case that the decision is not
arbitrary of otherwise manifestly unreasonable
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. il

in the blanks?

CONCLUSION

As the Supreme Court had duly examined the grounds of
the appeal on points of law by Mr Baydar and no
appearance of unfairness in ifs proceedings was discerned
by the Court, there had been no violation of Article 6 § 1 of
the Convention. In particular, the Court noted that the
request had been dismissed by three members of the
Supreme Court with summary reasoning on the basis of
national law, after having taken cognisance of the whole of
the applicant’s written grounds of appeal and the
Advocate General’'s advisory opinion.

2any relevance for the fact that the request was made by
the applicantin his reply to the Advocate General’s
adyvisory opinion?
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Harisch v. Germany, 11 April 2019

+ FACTS

+ civil proceedings — damages- as the values of the shares of his
co-owned company were reduced before its stock market
launch by his the co-founder

* In 2013, the Regional Court dismissed the claim

+ Court of Appeal — oral hearing- requests fo stay the
proceedings in order that a preliminary CJEU ruling to be
obtained.

+ Court of Appeal dismissed the appeal by givin% a detailed
reasoning why his legal opinion was not supporied by the
CJEU's case-law.

+ It also saw ho reason to ggronf leave to appeal on points of law
since there was no need o clarify the legal questions raised.
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Harisch v. Germany, 11 April 2019

DOMESTIC PROCEEDINGS

complaint against the refusal of leave to appeal on points of
law, In which he repeated his request for a referral to the CJEU.

Federal Court of Justice re#'ec‘red it, briefly indicating the
reasons for refusing leave fo appeal on points of law and
dispensed with any further reoson|n%pur§uonf to Arficle 544 § 4
of the Code of Civil Procedure, to which it referred in its decision

complaint concerning a violation of his right fo be heard
(Anhérungsrdge).

The Federal Court of Justice also rejected this complaint, stating
that a decision by a court of last instance did not require more
detailed reasoning.

Federal Constitutional Court declined to consider Mr. Harisch's
constitutional complaint
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Harisch v. Germany, 11 April 2019

+ APPLICANT'S COMPLAINT

* Relying on Article 6 § 1 (right to a fair hearing), Mr
Harisch complained about the domestic courts’
refusal to refer questions to the CJEU for a
preliminary ruling and of a failure to provide
adequate reasoning for that refusal.
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Harisch v. Germany, 11 April 2019

» ECHR'S ASSESMENT

O Federal Court of Justice was the court of last resort within the
meaning of Article 267 § 3 TFEU and it had only given brief
reasons for its decision, in accordance with national law.

BUT

O Court of Appeal explained why there was no reasonable
doubt concerning the correct application of German and
EU law and how the question raised had had to be resolved.

AND

a NO “fundamental significance” of the legal matter at stake
in accordance with the Code of Civil Procedure
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Harisch v. Germany, 11 April 2019

+ CONCLUSION
« endorsement of the reasoning of the lower court

« the Federal Constitutional Court also only requires that the reasons for a refusal
be established either from the reasoning of the court of last resort or otherwise,
such as the reasoning of a lower court

»  Havingregard to the fact that the Court of Appeal provided detailed reasoning
poncernln? the refusal of leave to appeal on points of law, after discussing the
issue of EU Taw with the parties in the oral hearing, the Court considers that the
circumstances of the present case enabled the applicant to understand the
decision of the Federal Court of Justice.

« PAR42

» Notwithstanding the fact that the Federal Court of Justice was the court of last
resort within the'meaning of Article 267 of the TFEU, the Court considers that in
the specific circumstances of the present case it was acceptable that the
Federal Court of Justice dispensed with providing more comprehensive
reasoning and merely referred fo the relevant legal provisions when deciding the
applicant’s complaint against the refusal of leave to appeal on points of law.
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Repcevirdg Szévetkezet v. Hungary,
30 April 2019

FACTS

The company was fined by the tax office for unjustifiably
deducting the Value-Added Tax it had paid on agricultural
machines which it lent to cooperative members

Domestic proceedings for the annulment / no succces

2009, Supreme Court confirmed the first-instance court decision,
referring to the case-law of the CJEU on consideration for services.

2010, proceedings in Budapest Regional Court for damages from
the Supreme Court, relying on the CJEU’s judgment in Kébler,
alleging that the domestic court had violated EU law by failing of
its own motion to apply the correct provisions to the first set of
proceedings, (Arficle 17 of the Sixth Council Directive of 1978 rather
than Article 8 of the Second Council Directive of 1967)
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Repcevirdg Szévetkezet v. Hungary,

30 April 2019

FACTS

The comgon was fined by the tax office for
unjustifiably deducting the Value-Added Tax it had
paid on agricultural machines which it lent to
cooperative members

Domestic proceedings for the annulment / no succces

2009, Supreme Court confirmed the first-instance court
decision, referring to the case-law of the CJEU on

consideration for services in Aardappelenbewaarplats.

2010, proceedings in Budapest Regional Court for
damages from the Supreme Court, relying on the
GJEU's Judgment in Gerhard Kobler v Republik
Osterreich.
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Repcevirdg Szévetkezet v. Hungary,
30 April 2019

+ DOMESTIC PROCEEDINGS - Damages

» Budapest Regional Court - to seek a preliminary CJEU
ruling on whether the Supreme Court’s decision had
been in line with EU law and under what circumstances
the Supreme Court could be held liable for a wrongful
judgment.

« 2011, Regional Court rejected the claim against the
Supreme Court and did not request a preliminary

ruling.

« 2012, Budapest Court of Appeal upholds the decision
and also refused to refer a question to the CJEU.
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Repcevirdg Szévetkezet v. Hungary,
30 April 2019

DOMESTIC PROCEEDINGS-damages

Kuria — review on the appeal judgment and also requested
Thatit refer four questions to the CJEU.

rejected the referral request and upheld the final judgment.

it was not possible to bring damages proceedings against
the Supreme Court on the grounds of an incorrect
application of EU law because such issues should have been
raised in the first set of proceedings, but the applicant
company had failed to do so.

Constitutional Court - constitutional complaint, along with
anofher request for a referral to the CJEU.

- inadmissible, without referring a question
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Repcevirdg Szévetkezet v. Hungary,
30 April 2019

+ APPLICANT'S COMPLAINT

* Relying on Article 6 § 1 (access to court) of the
European Convention on Human Rights, the
applicant company complained about the
courts’ failure, particularly that of the Kdria and the
Constitutional Court, to refer questions raised by its
case to the CJEU for a preliminary ruling.
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Repcevirdg Szévetkezet v. Hungary,
30 April 2019

ECHR’S ASSEMENT on applicability of Article 6 on the constitutional complaint

Article 6 is applicable as the result of the Constitutional Court proceedings af
issue in the present case was capable of affecting the outcome of the dispute
before the ordinary courts.

ECHR’S ASSEMENT on the merits

Kuria had given reasons for its refusal to refer questions fo the CJEU and met
one of the criteriain the CJEU's key judgment on preliminary references, Srl Cilfit

O BUT

O Only 2 out of 4 of proposed questions were given an explicit reasoning for refusal

222implicitly dealing with the question no. 3 whether a State could be held liable
for infringing EU law it a complainant had noft relied on any piece of EU legislation
in initial proceedings
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Repcevirdg Szévetkezet v. Hungary,
30 April 2019

 ECHR'S ASSEMENT
e Par. 58

+ The Kuria could have explained more explicitly why it
refused to make a preliminary reference.

* However, an implicit reasoning can be considered sufficient
* Par.59

+ heart of the case was, by and large, the applicant
company’s attfempt fo make good, by its action in damages
brought against the Supreme Court, its omission in the first set
of proceedings, that is to say, explicitly to refer fo the
applicable European Union law and to request a preliminary
ruling on the EU law provision at stake.
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Repcevirdg Szévetkezet v. Hungary,
30 April 2019

+ ECHR'S CONCLUSION

* The Court does not consider arbitrary or manifestly
unreasonable the reasons given by the Kdria for not making
areference to the CJEU.

+ CONSTITUTIONAL COURT

+ Gave reasons — lack of jurisdiction to review the decisions

* Permission for a supreme court not fo give more detailed
reasoning when it simply applies a specific legal provision to
dismiss an appeal on points of law as having no prospects of
success, without further explanation.

* NO VIOLATION OF ARTICLE 6
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And ...what about BALTIC MASTER
LTD. v. Lithuania, 16 April 2019

+ Supreme Administrative Court had refused to refer
six question to the CJEU for a preliminary ruling on
the Community Costum Code, no doubfs on the
law applicable to the company

* Vilnius Regional Administrative Court —one
sentence — no question as to interpretation of
European Union customs law
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BALTIC MASTER LTD. v. Lithuania, 16
April 2019

+ Par. 41 SA cannot be said to have used summary
reasoning (compare and contrast Baydar), nor can it
be said that it made extensive references to

the relevant case-law of the CJEU

(Ullens de Schooten and Rezabek)

Par. 42 — no reference to the well established domestic
and CJEU case law on custom law

Par. 43 according to the Constitutional Court,
Lithuanian courts had to reason their decisions and
notes that in the circumstances of the present case it is
not clear from the reasoning of the Supreme
Administrative Court on what specific legal grounds
that court considered the application of the EU law to
be so obvious that no doubts could arise
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Sanofi Pasteur v. France, 13 February
2020

+ FACTS

+ the liability of the applicant company to an individual,
a trainee nurse, vaccinated against hepatitis B and
subsequently contracted various illnesses, and the
court order against the applicant company to pay
damages.

* The OPPIiconT company complained in particular
about the fact that the French Court of Cassation had
dismissed, without providing reasons, its request for

reliminary rulings from the Court of Justfice of the
urogeon Union concerning Arficle 4 of Directive

85/374, which lays down that the victim must prove the

damage, the defect and the causal relationship

between defect and damage
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Sanofi Pasteur v. France, 13 February
2020

ECHR was unable to find in the grounds of the Court of
Cassation’s Jud%men’r any possible indication that, as the
Government submitted, it had considered that the proposed
questions were “irrelevant”.

It was therefore not clear from the reasoning in the Court of
Cassation’s judgment whether those grounds had been
examined under the Cilfit criteria and, accordingly, on the
basis of which criteria the Court of Cassation had decided
not to refer the questions to the CJEU.

emphasising that the circumstances of the case and what
was at stake in the proceedings for the applicant company
had required a particularly clear explanation for the
decision not fo refer that company’s questions to the CJEU
for a preliminary ruling

VIOLATION of Atrticle 6
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2021... Bio Farmland Betriebs S.R.L. v.
Romania, 13 July 2021

+ FACTS

+ Company specialised in farming had applied in 2011
for rural development support from the Bucharest
Agency for Payments and Intervention in Agriculture
(APIA) in order to have access to payments from the
European Agricultural Fund for Rural Development

+ the applicant company was declared eligible for a
grant also in 2012. In December 2012 the APIA issued @
decision on payment subject to multiannual penalties,
reducing the support awarded by 50%. The applicant
company brought an administrative action in the
Court of Appeal but was unsuccessful.
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2021... Bio Farmland Betriebs S.R.L. v.
Romania, 13 July 2021

+ Domestic proceedings

« Action for the annulment of the administrative
body’'s decision

» Asks before Timisoara Court of Appeal a referral to
CJEU on relevant applicable EU Regulations

+ Granting the applicant’s claim on the merits, the
Court of Appeal says nothing about the request
for a preliminary ruling

» High Court of Justice and Cassation sent the case
for retrial before Arad Tribunal
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2021... Bio Farmland Betriebs S.R.L. v.
Romania, 13 July 2021

» Retrial before Arad Tribunal
* Rejects the applicant’s request for refferal to CJEU

* As a first instance court, it has only the opftion to
submit the prelimanary ruling on Regulation
65/2011

o But

+ It was not appropiate to refer the case to CJEU
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2021... Bio Farmland Betriebs S.R.L. v.
Romania, 13 July 2021

» Retrial before Arad Tribunal (first)
» Rejects the applicant’s request for refferal to CJEU

« As afirstinstance court, it has only the option to submit
the prelimanary ruling on Regulation 65/2011

» But
+ It was not appropiate to refer the case to CJEU

+ The decision granted the action was appealed and
the Timisoara Court of Appeal ordered a new retrial
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2021... Bio Farmland Betriebs S.R.L. v.
Romania, 13 July 2021

» Retrial before Arad Tribunal (second)
+ First intance rejected the application

+ the applicant appealed on points of law the
judgment before Timisoara Court of Appeal

» During the last public hearing, the applicant
requested a referral to CJEU on the interpretation
of Regulation no 65/2011, Regulation
no 1122/2009, no. 73/2009.

« Submitted to the case the precise content of the
guestionson the interpretation of the Regulations
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2021... Bio Farmland Betriebs S.R.L. v.
Romania, 13 July 2021

« Court of Appeal on October 2016 rejected the
appeal on points of law

+ «on the applicant’s request for a referral to CJEU,
the Court of Appeal states that it is not necessary
fo submitt the questions to the CJEU as was
suggested by the applicant
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2021... Bio Farmland Betriebs S.R.L. v.

Romania, 13 July 2021

ECHR’s assesment
Par. 53

The Court of APpqu did not therefore exgresslx refer to one
of the three Cilfit criteria, and there is nothing fo indicate
that it considered that the provisions of Union law in question
had “already been the subject of of an interpretation "by
the CJEU, the Government does not support it.

The Government, on the other hand, seems to consider that
it is implicit in the judgment of the Court of Appeal that, for
the judges who decided the case, the correct application of
EU was evidently necessary and that therefore the questions
were not relevant as in the flnol#udgemen’r stated that the
domestic law was not contrary fo Article 18 of the Regulation

EU) No 65/2011 .
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2021... Bio Farmland Betriebs S.R.L. v.

Romania, 13 July 2021

ECHR’s assesment

No such conclusion from the statement of the Court of
Appeal

the reasons for the judgment of the Court of Appeal do
not make it possible to establish whether these =~
questions were examined in the light of the Cilfit criteria
and, if applicable, in the light of which or of which of
these criteria the court ruling in the last instance
decided noft to forward them to the CJEU.

No relevance to the reasoning given for the refusal in
the first set of proceedings as that judgement was
quashed and the case sent for a reftrial

VIOLATION OF ARTICLE 6
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And the current standard...is?
* Dhahbi v. qul¥ — strict obligation of reasoning of the
refusal-CILFIT it the request is not formulatedin broad or
general manner

« Baydar, Harisch, Repcevirdg Szévetkezet - a
pragmatic orreluctant approach?

% Specificity of certain accelerated domestic
proceedings

“ Implicit reasoning
% Endorsement of the reasoning given by an inferior court

% Overall evaluation on lack of arbitrariness or
unreasonable reasoning
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Give me just one reason or tell me
more?
« The Grand Chamber panel of five judges
unfortunately_ rejected a request of the applicant

in Harisch for referral to the Grand Chamber in
September 2019.

* inconsistency and unpredictability of ECHR’s case
law?e - |

And

C-561/19 Consorzio ltalian Management and’
Catania Multiservizi (CILFIT 2)
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C-561/19 Consorzio ltalian Management
and Catania Multiservizi (CILFIT 2)

the correct interpretation of EU law is so obvious as to leave no
scope for any reasonable doubt — acte claire

in the light of the characteristic features of EU law, the particular
difficulties to which the interpretation of the latter gives rise and
the risk of divergences in judicial decisions within the European
Union.

Before concluding that there is no reasonable doubt as fo the
correct interpretation of EU law, the national court or fribunal of
last instance must be convinced that the matter would be
equally obvious to the other courts or tribunals of last instance of
the Member States and to the Court of Justice.
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C-561/19 Consorzio Italian Management
and Catania Multiservizi (CILFIT 2)

» |f the courts (of last resort) are aware of the existence of
diverging lines of case-law — among the courts of a Member
State or between the courts of different Member States —
concerning the interpretation of a provision of EU law applicable
to the dispute in the main proceedings, they must be particularly
vigilant in its assessment of whether or not there is any
reasonable doubt as to the correct inferpretation of that
provision.

« must take upon themselves, independently and with all the
requisite attention, the responsibility for determining whether the
case before them involves one of the situations in which they
may refrain from submitting to the Court a question concerning
the interpretation of EU law which has been raised before them.

63

If such a court or tribunal takes the view that it is
relieved of its obligation to make a reference to the
Court, the statement of reasons for its decision must
show that the matter involves one of those three
situations. Moreover, where the case before the court
or tribunal of last instance involves one of those
situations, it is not required to bring the matter before
the Court, even when the question concerning the
interpretation of EU law is raised by a party to the
proceedings before it. By contrast, if the question
concerning the interpretation of EU law does not
involve any of those situations, the court or tribunal of
last instance must bring the matter before the Court.
The fact that that court or tribunal has already made
areference to the Court for a preliminary ruling in the
same national proceedings does not affect the




obligation to make a reference for a preliminary
ruling when a question concerning the interpretation
of EU law the answer to which is necessary for the
resolution of the dispute remains after the Court’s
decision. Moreover, it is for the national court or
tribunal alone to decide at what stage in the
proceedings it is appropriate to refer a question to
the Court for a preliminary ruling. However, a court or
tribunal of last instance may refrain from referring a
question to the Court for a preliminary ruling on
grounds of inadmissibility specific to the procedure
before that court or tribunal. Where the pleas in law
raised before such a court or tfribunal must be
declared inadmissible, a request for a preliminary
ruling cannot be regarded as necessary and relevant
for that court or tribunal to be able to give judgment.
The applicable national procedural rules must
however observe the principles of equivalence 4 and
effectiveness. 5
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C-561/19 Consorzio ltalian Management
and Catania Multiservizi (CILFIT 2)

= The refusal to submit - statement of the reasons involving one of those
three situations.

= if the question concerning the interpretation of EU law does not involve
any of those situations, the court or tribunal of last instance must bring
the matter before the Court.

= The fact that that court or tribunal has already made a reference to the
Court for a preliminary ruling in the same national proceedings does not
affect the obligation to make a reference for a preliminary ruling when
a guestion concerning the interpretation of EU law the answer to which
is necessary for the resolution of the dispute remains after the Court’s
decision.
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C-561/19 Consorzio ltalian Management
and Catania Multiservizi (CILFIT 2)

= it is for the national court or fribunal alone to decide at what stage in
the proceedings it is appropriate to refer a question to the Court for a
preliminary ruling.

= The court of last instance may refrain from referring a question to the
Court for a preliminary ruling on grounds of inadmissibility specific to the
procedure before that court or fribunal. Where the pleas in law raised
before such a court or fribunal must be declared inadmissible, a request
for a preliminary ruling cannot be regarded as necessary and relevant
for that court or tribunal to be able to give judgment.

» The applicable national procedural rules must however observe the
principles of equivalence and effectiveness.
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Bpb3ka meXxAy XapTaTta Ha
OCHOBHMTE npasa Ha EC,
EBponenckaTa KOHBEHLUMUA 30
NPABATA HAO YOBEKA U OCHOBHUTE
cBO0OOAMU U HALMOHAAHOTO NPABO

Cbvamna bearpuc PamackaHy
Codomg, 9-10 aekemspm 2021 .

®uHaHcupaHo oT nporpamara ,lpaBocbave” Ha EBponeiickus cbio3 (2014-2020)

CbAbpKaAHUETO Ha Taau nyBnvkaums NpeAcTaBs eAMHCTBEHO CTaHOBWMLLATA Ha aBTopa
1 € U3LSANO HeroBa OTTOBOPHOCT. EBponeiickata KOMUCHS He Moema OTFOBOPHOCT 3a
Bb3MOXHM HaYMHM Ha U3MNOM3BaHE Ha CbAbpXallaTa ce B Hesl MHdopmaums.




OCHOBHU MOMEHTHU

* Bpb3kn mexay EKINY m npasoto Ha EC

e Poan HO ECIH, CEC 1 HOUMOHOAHUTE
CbAMAMLLLO

* [TpOLLECYAAHM BPDB3KM — MEXAHM3bM HO
NPEAMLMAAHM 3AMUTBAHMS

[peraea HA NPEAXOAHO IOPUCTIDYAEHLLMS




+~ANAEMA HA TapaAexa“?




HauLMOHAAHUTE CBAUM U PELUEHUATA
OTHOCHO OCHOBHM MpPABA

« AMAEMA — HOUMOHAOAHUTE CbAMM
MEXAY ABETE €BPOMNENCKM
CbAMAMLLLA

* MHCTPYMEHT 30 HALUMOHOAHUTE
CbAMM — CbAEDEH AMAAOT C
EBPONENCKMTE CbAUNM




Cucrtema Ha Cucrtema Ha
EC 3a EKMNY za

3alwuTa Ha 3aluTa Ha

OCHOBHMTE npaBaTa Ha
npasa yoBeKa

HauuoHanHo
HMUBO Ha
3awmTa Ha
ny




[ToAKTMYECKM TOYAHOCTU

+  OnpeaeAiHe HO CbOTBETHUTE HAOAHAUMOHOAHM U3TOYHMLM 3a 14,
NPUAOXKMMM 30 AGAEH CAYHOM

*  Pa3bupaHe HaO 0B6XBATA HA TE3U M3TOYHULLM/MPABUAHO
PA3rPAHMYEHME MEXAY TaX (KOMBMHauUms oT EKIMY, npaso Ha EC)

« [lpouecyaAHM NPEAM3IBUKATEACTBA — PA3BUPAHE HA
XAPAKTEPUCTUKMTE HO MEXAHMUIMUTE HA NPEIOAMLMAAHOTO
30MNUTBAHE — ,,IPOTHYALLG paboTta”

*  [MpUABPXAHE KbM HOUMOHAAHUTE CUCTEMU MAM EBPOMNENCKUTE
CUCTEMM CA 3aLLUmMTa HO OI'Y

+  XeaaHue 3a CbAEDEH AMAAOT C EBPOMENCKM CbAMM




EKMY - OcHoBHU chaKkTH

* ,,OKO AbPXXABA NMNOEME AOTOBOPHM 3AABAXKEHMS U
BMOCAEACTBME CKAOYM APYTO MEXAYHAPOAHO
CMNOPA3YMEHME, KOETO 9 NPENITCTBA AQ M3MbAHMU
30ABAXKEHMATA CM MO MbPBMI AOTOBOP, TS LU
HOCU OTrFrOBOPHOCT 30 HAPYLUEHUSATA,
NPOU3TUYALLU OT 30ABAXKEHUATA 1 MO NO-
PAHHUSA AOroBoOp"

(X v. Germany, 235/56, peLuerne Ha Kommcuata ot 10 toHm 1958 1.)




EKBUBAOAGHTHA 3ALWLMTA

« Bosphorus Hava Yollar Turizm ve Ticaret Anonim Sirketi cpety
MpAaaHans (Ne 45036/98, ECTH 2005-VI) PeLueHne (Toasma Kamapa) ot
30 toHm 2005 T.

* PAKTU — AETATEAEH AMAPAT, AGAEH MOA HAEM OT APYXKECTBOTO
KAADOMOAQTEA HO IOTOCAGBCKO APYXKECTBO, € 30AbPXKAH npe3 1993 r.
OT MPAQHACKMTE BAOCTM CbIAQCHO PeraameHT Ha OOLLLHOCTTA, C KOMTO
ce NPUBEXAQT B AeMCTBME CaHKLMMTE HO OOH cpeLy PeaepaAHa
penybAamka KorocAaasms.

* HALMOHAAHO MPOM3BOACTBO + MPEIOAMLMAAHO 3anmTBaHE Kb CEC

* OnAakBaHe — HApYLLEHME HA YAEH 1 OT MpoTOoKOA Ne T Ha EKIMH




EKBUBAAEHTHA 3aWMKTA (2)

* [MpexBbPAIHE HO MPABOMOLLMSA HO MEXAYHAPOAHO OPraHM3ALLMS.
* AbP>XXABATA HAMO CBOBOAQ HA MPELLEeHKA.

* MIDAQHAMS Ce CbOBPA39BA CbC 3AKOHOBUTE CU 3AABAXKEHMS,
MPOM3TUYALLM OT YAEHCTBOTO B EBpOnemcKkarta oOLLHOCT.

* 3QLUMTATA HO OCHOBHMTE NPABA OT OBLLIHOCTHOTO NPABO €
EKBMBOAEHTHO HA TA3M OT cMcTemaTta Ha KoHeeHuumaTta (§ 165).

« ABCOAIOTHA MAM OTHOCUTEAHQA MPE3YMMLLMS 2




Michaud cpelwy PpaHumsa(12323/11),
6.12.2012

e PakTH

» TPAQHCMOHUPAHE B HALUMOHAAHOTO 30KOHOAQTEACTBO HAO AUPEKTUBM HO
EC, KOMTO HOAQraT 30AbBAXKEHUNE HO DPEHCKMTE AABOKATM AQ AOKACQABOT
»wMOAO3PEHMI" 30 BbBIMOXHU AEMCTBMS 30 M3NUPAHE HA NAPM OT CTPAHA
HQ KAMEHTU

» ONAAKBAHUSA — YAEH 8 — MOBEPUTEAHOCT HAO OTHOLLIEHMATA QABOKQAT-
KAMEHT

» EKBMBOAEHTHA 3aLLUMTA NO Bosphorus, HO AeAOTO € PA3AMYHO

* CEC He e MMOA Bb3MOXHOCT AQ Ce MPOM3HECE MO BbMPOCA 3a
OCHOBHMTE NPABQ

* AbP>XXABHMAT CbBET HO PPAHLMSA OTKA3BA AQ MOACAE MPEANLIMAAHO
3AMMTBAHE MO BbMNPOCA AQAM 3AABAXKEHMETO 30 ,,AOKAOABAHE HA
NOAO3pPEHMI" € CbBMECTHMMO C YAeH 8 EKTTH

10

[1O-CNEeUMAAHO TA3M NPE3YMILIMG UMA 30 LLEA AC
rAPAHTMPA, 4e AorosapdLLa ce CTpaHO HAMA AQ Ce
M3MNPABU CPELLLY AMAEMA, KOTATO CE M3MCKBA AQ CE
NO30BE HA 30KOHOBMTE 3AABAXKEHMUS, KOUTO MOEMA B
PE3YATAT HO YAEHCTBOTO CM B MEXAYHAPOAHA
OPraHU3ALMSA, KOATO HE € CTPAHA MO KOHBEHLMATA U
HQA KOSTO € NPEXBbPAMAO YOCT OT CYBEPEHUTETA CH, 30
AQ OBOCHOBE CbIAACHO KOHBEHUMATA AEMCTBULTA U
OE3AEMNCTBMATA CU, MOPOAEHM OT TOBA YAEHCTBO. T4
CAYXXM OLLLE, 30 AQ CE OMPEAEAIT CAYHAUTE, B KOUTO B
MHTEPEC HAO MEXAYHAPOAHOTO CbTPYAHMYECTBO
CbABT MOXE AQ HOMOAM CTEMNEHTA HA HOA3OPHATA
CU POAS, KOKTO MY C€ Bb3AAra CbIAQCHO PELLIEHMETO
No AeA0TO “Bosphorus Airways” cpeLly MpAQHAMS
(Foasma kamapa), peweHme o1 30 toHKM 2005 T., Ne
45036/98 no cmaata HA YAEH 19 oT KOHBEHLUMETA, MO
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OTHOLLUEHME HA CMNA3BAHETO OT AOroBapaLLMTE Ce
CTPAHU HO AQHTOXKMMEHTUTE UM, NMOPOAEHM OT
KoHBeHUMATA. OT T€3M LLEAU CAEABA, Y& CbAbT MMO
XXEAQHME AQ MPpMeME TAKABA AOTOBOPEHOCT
€AMHCTBEHO AOKOAKOTO NPABATA U 3ALLIMTUTE, MO
OTHOLLIEHME HA KOMTO CAEAM CMNA3BAHETO, MOAAEXAT
HQA MPETrAEA, CPABHUM C TO3M, KOMTO CAMUAT Cba B
MPOBEA.

B npotmBeH cAyq4am CTpaHATA 61 M3BErHAAQ BCIKAKLB
MEXAYHAPOAEH MNPETAEA HO CbBMECTUMOCTTA HA
HEMHUTE AEUCTBUS C OHTODKUMEHTUTE, MOETU
CbrAQCHO KOHBEHLMATA. CbABT OTOEAI3BA OLLLE, YE B
PELLEHMETO CU MO AEAOTO “Bosphorus Airways”
cpeLly MpAaaHAMS NPpUMeMAQ, Y€ 3aLLMTATA HO
OCHOBHMTE MPABA OT EBPOMEMNCKMI Cbio3 MO NPUHLLMAM
€ EKBMBOAEHTHA HA TA3M MO CMCTEMATA HA
KoHBeHuumgara. OT Apyra cTpaHa obavye, Ton
OTOEAA3BA, Y€ HACTOILLIMAT CAYHAM € PA3AMYEH OT
“Bosphorus Airways” cpeLuy MpaaHamsa. CEC He e
MMOA Bb3MOXHOCT AQ CE NPOMU3HECE MO BbMNPOCA 34
OCHOBHMTE MPABA, KOUTO CTOM MOHACTOALLEM MPEA
CbAQ: OT EAHO CTPAHA, AbPXXABHMAT CbBET HA
PPOAHLIMSA € OTKA3AA AQ MOAJAE MPEAMNLMAAHO
30MMUTBAHE 30 TOBA AQAM 3AABAXKEHMETO 30
+wAOKAQABOHE HA MOAO3PEHUA" € CBBMECTMMO C YAEH
8 oT KOHBEHUMATA; MO CbLLUMI HOYMH BbMNPOCHT AOCETa
He € BUA pa3raexaaH ot CEC, HE3ABMCUMO AQAU
KAOTO MPEAMUMAAHO 3AMUTBAHE B KOHTEKCTA HA
APYFO AEAO, MAM MO MOBOA HAKOM OT PA3AUYHUTE
BOPMAHTK 30 CE3NPAHE, KOMTO CA HA PA3MOAOXKEHME
HO AbPXKABUTE YAEHKM M HO MHCTUTYLLMUTE HA
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EBponenckmsa Cbtos.

Taka CbAbBT € 30ABAXKEH AQ OTOEAEXM, HYE C
PELLEHNETO AQ HE OTNPABM NPEAMNLIMAAHO
3anmMTBAHE, Bbrpekm dakTta, 4e CEC Bce oLle He €
PA3FAEXAOA KOHKPETHMA BbMNPOC OTHOCHO MNPABATA
Mo KOHBEHUMATA, AbPXXABHUAT CbBET CE € MNPOM3HECHA
NPEeAM CbOTBETHMAT MEXAYHAPOAEH MEXAHM3bM 30
HOA30P HOA OCHOBHMTE MPABA — MO MNPUHLMN
EKBMBAAEHTEH HA TO3M MO KOHBEHUMATA — AQ € MMAA
Bb3MOXXHOCT AQ MOKOXE MbAHUSA CUM NOTEHUMAA. C
OTFAEA HA TO3M N3BOP U 3HAYMMOCTTA HA BLMPOCA, TOU
CTUIA AO 3AKAKOHYEHMETO, Y€ NPEIYMMUMATA 30
€KBMBOAEHTHA 3ALLMTA € HEMPUAOXKMMA.
CAeAOBATEAHO CbABT TPIOBA AQ MPELLEHN AOAU
HOMECATA € DUAC HEODXOAMMA.
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Michaud cpewy Ppanumsa(12323/11),
6.12.2012

° ,A,bp)KOBHl/IﬂT CbBET CE MNPOM3HACA OPEeAU CbOTBETHUNAT MEXAYHAPOAEH
MEXAHM3bM 30 HAA3OP HA OCHOBHMTE MPABA — MO MPOMHLMAI
€KBMBAAEHTEH HA TO3M MO KOHBEHLLMATA — AQ € MOKA3AA MbAHUSA CU
MOTEHUUNAA.

« C oraea Ha 1031 m3bop (OTKa3 OT NPeAMULMAAHO 3anmTBaHe A0 CEC)
M 3HOYEHMETO HA BBMPOCA, TOM CTUIA AO 3AKAIOYEHMETO, Ye
NpPe3syMnuMaTA 3a EKBUBAAEHTHA 3ALLLUTA € HEMPUAOXKMMA.
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AVOTINS cpelwy AATBUA, 23.05.2016

e PaAKTHU

* PelueHme HO KMMBbPCKM CbA (3AA04HO), C KOETO HA XXOABOMOoAATEAS
Ce PA3NoPEXAQ AQ MAATU AbAT MO AOTOBOP C KUMBPCKO APY>KECTBO

* PasnopexaaHe OT AQTBUMNUCKMUTE CbAMAMLLLA 30 U3MbAHEHME HA
KUMbPCKOTO peLleHne B AOTBMA Bb3 OCHOBA HA PeraameHTta
bptokcen 1

* OnNAQKBAHUA

* YaeH 6 § 1, HOpYLUEHME HO NPABOTO HA 3ALLMTA, BbPXOBHMAT CbA HO
AQTBMA € HOPYLLUKMA NPABOTO HA CMPABEAAMBO TAEAQHE HO AEAOTO,
KATO HAPEXAQ U3MbAHEHME HA KUMBPCKOTO PELLEHUE, KOETO BUAHO
€ C NMOPOLM, Tbi KATO € U3AQAEHO 3AAOHHO MPU MbAHA AMMNCA HA
Bb3MOXXHOCT 30 AEUCTBME OT HOUMOHOAHUTE BAQCTMU 12
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AVOTINS cpeuty AATBUA, 23.05.2016

* MpuHUMNK

» Avnca Ha cBOOOACQ HO AENCTBME OT CTPAHA HA HALMOHAAHUTE
BAQCTM — PeranameHT Ne 44/2001

» MPUAQraHe HA MbAHUSA MOTEHLMOA HO HOA3OPHMI MEXOHM3bM,
NPEeABUAEH OT MPABOTO HA EBpONEncKms Chio3

> [Mpe3ymMmnumata 3a EKBUBAAEHTHA 3ALLMTA € MPUAOXKMMA B TO3M
CAY4QaM, Tt KOTO CeHATLT HO BbPXOBHMS CbA HE € HAMPABUA HULLLO
OCBEH AQ U3MbAHM 3AKOHHUTE 3AABAXEHMS HO AQTBMS, MPOM3TUHALLLA
OT YAEHCTBOTO B EBpONENCKMSI CblO3, MEXAHM3bM 30 B3AMMHO
AOBEPUME/NPUIHABAHE
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AVOTINS cpeuty AATBUA, 23.05.2016

* MpuHUUNK

» KOoraTto npea 19X € MOAGAEHO CEPUMO3HO M OOOCHOBAHO OMAQKBAHE
3A TOBQ, Y€ 3ALLMTATA HA NPABO NO KOHBEHUMATA € 9BHO
HEAOCTATBHYHA

> U

» 4e TOBA NOAOXEHME HE MOXEe AQ 6bAE KOPUTMPAHO CBFAAQCHO
NpaBoTo Ha EBponenckus Cblo3, Te HE MOTAT AQ CE Bb3ABPXKAT OT
PA3rAEXACQHE HA OMAOKBAHETO EAMHCTBEHO C APIYMEHTA, Ye
MPUAQraT NPaBoTo HA EC.

» PernameHT bplokCceAa | — CpeACTBA 30 3ALLMTA CA HO PA3MNOAOXKEHUE
B AbO)KOBATA MO MPOMU3XO0A, MPEOANLMAAHO 3AMNMUTBAHE
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AVOTINS cpeuty AATBUA, 23.05.2016

* 3akAlOHeHue

* CbAbBT HE HOMMPAQ, YE 3ALLMTATA HO OCHOBHM MPABA € DUAC GBHO

HEAOCTATbYHA, TAKA Y€ MpPe3yMrnumara 3ad eKBMBAAEHTA 3ALLIMTA A €

OTXBbPAEHQ.

1 BCe NMaKk, npm oBCTOATEACTBATA HO AEAOTO
30KOHOAQTEACTBOTO HA KMMbP € AQAO HA I-H ABOTUHC,
CAEA KATO € HAYYMA 30 CbLLLECTBYBAHETO HA
CbAEOHOTO PELLUEHME, HOMBAHO PEAAMCTUYHA
Bb3MOXXHOCT AC OOXXOABQA BbMNPEKM MEPMOAQ OT
BPEME, KOMTO € MMHAA CAEA CbAEOHOTO peLLIEHME,
CbrAQCHO 30KOHOAQTEACTBOTO HO KMMbP, KOraTo
MNOACBAMM, CPELLLY KOTOTO € MPOM3HECEHO CbAEDOHO
PELLUEHME MOPAAN HEUN3MBAHEHME, OOXAABA C
MCKAHE 3a OTMAHA HO CbAEDOHOTO pelLleHne 1 TBbPAM,
4ye He € OUA MPU3OBAH PEAOBHO MPEA MPOUIHECAUS
PELLEHMETO CbA, OT CbAQ, KOMTO PA3FAEXAQ
XKAADATA, CE U3NCKBA — A HE TOM CAMO AQ MMA
NPABO — AQ OTMEHM PELLUEHMNETO OTHOCHO
HensnbAHEeHUETO. Taka, CbAbT HE € YOEeAEH OT
APryMEHTA HA I-H ABOTMHC, Y€ TA3M NPOLEAYPA HE
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OU 30BbPLLMAQ C YCNeX. B neproaa mexay 16 toHM
2006 1. (AQTATA, HO KOATO € MOTbA AQ CE 3AMNO3HAe
CbC CbABPXAHMETO HA KMMBPCKOTO CbAEOHO
peLUeHNE U LIAATA NANKA HA AEAOTO) U 31 aHyapu
2007 r. (natata Ha 3aceaaHmeTo npea CeHarta Ha
BbpXOBHMS CbA), -H ABOTUHC € MMOA AOCTATBLYHO
BpEME AQ MPUAOXKM CPEACTBO 30 3ALLMTA MPEA
KUMbPCKUTE CbAMAMLLLA, HO HE € HAMPABUA OMUT 3
TOBA. CbABT HE CMATA, Y€ 3ALLMTATA HO OCHOBHUTE
MNPABA € 9BHO HEAOCTATLYHA MO HAYMH, Ye
NPE3YMMUMATA 30 EKBUBAAEHTHA 3ALLMTA AQ ObAE
OTXBbPAEHQ.
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PIROZZI cpewy BEATUA (21055/11),
17 anpuaA 2018 r. - E3A

PAKTU — 3AABPXKAHETO HA XKAADOMNOAATEAS OT OEATUMCKUTE BAACTU U
NPEAQBAHETO MY HA UTAAMAHCKMTE BAOCTU CbIAQCHO €BPOMNEMNCKA
3anoBea 3a apecTt (EPA) € LueA u3nbAHEHME HA MPUCHAQ, C KOFTO Ce

HAOAQIra HOKA3OHWE OT 14 TOAMHU AULLABAHE OT CBOOOAQ 3a TPAdOUK
HQ HAPKOTULLM.

OnAAKBAHUSA — YAEH 5 (NPCABO HO CBOBOAQ U CUTYPHOCT) U
4YAE€H 6 § 1 (NPABO HO CNPABEAAMB NPOLLEC)

CbABT NPUEMA OLLLE, YE M3MbAHEHMETO HA E3A OT
OEATMNCKUTE CbAMAMULLIA HE € 9BHO HEAOCTATLYHO MO
TOKbB HOYMH, Y€ NPEIYMMNUMATA 30 EKBMBAAEHTHA
3ALLMTA AQ ObAE OTXBbPAEHA U YE MNPEACBAHETO HA I-
H MMPOoLUM HO UTOAMAHCKMTE BAACTM HE MOXE AQ CE
NpuemMe KATto PE3YATAT OT NPOLEC, KOUTO AC
MNPEACTOBAIBA 9BEH OTKA3 OT NPABOCHAME.
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PIROZZI cpewy BEATUA (21055/11),
17 anpuaA 2018 r. - E3A

MpuHumnu (1)

1. POMKOBO pelueHne Bb3 OCHOBATA HO MEXAHM3MA HA B3AMMHO
NPU3HABAHE, KOMTO OT CBOS CTPOHO CE€ OCHOBABA HA MPMHLMMCG HA
B3OMMHO AOBEPUE MEXAY AbPXKABUTE — YAEHKM HO EC, kKATO
rAPAHTMPA CBOOOAHOTO ABMXKEHME HA CbAEOHU PELLIEHUS MO
HOKQ3ATEAHOMPOBHM BbMNPOCU B MPOCTPAHCTBOTO HO CBOOOAQ,
CUIYPHOCT U MPABOCbHAME.

2. CbAbT NOKA3BA AHIAXKMMEHTA CU KbM MEXAYHAPOAHOTO U
€BPOMNENCKO CbTPYAHMYECTBO

3. Cnopea Hero Cb3AOBAHETO HA MNPOCTPAHCTBO HA CBOBOAQ,
CUIYPHOCT M NPABOCHbAME B EBPOMA M MPUEMAHETO HA
HEODOXOAMMMUTE CPEACTBA C TA3M LLEA € HOMBAHO AETUTUMHO
CBbrAACHO KOHBEHUMATA ,

B ToBa OTHOLLEHME CbAbT OTOEAG3BA, Ye E3A (BX.
naparpadoun 24-29 no-rope).59. CbAbT pA3OMPA
3HQYEHMETO HO MEXAHMIMMUTE 30 B3IAMMHO
MNPWM3HABAOHE 30 Cb3AOBAHETO HA MPOCTPAHCTBO HA
CBOOOAQ, CUTYPHOCT M MPABOCHAME M HEODXOAMMOTO
30 LLEATA B3AMMHO AoBepme. E3A, MpeABMAEHA B
POMKOBOTO peLLEHME, € KOHKPETHO M3PAXKEHME HA
NPUMHUMNA HA B3OMMHO MPU3HABAHE B OOAQCTTA HA
FAPAHTUPAHE HO CBODOAHO ABMXEHME HAO CbAEDHMUTE
peLleHme No HOKA3ATEAHOMPABHM BbMPOCH B
NPOCTPAHCTBOTO HO CBODBOAQ, CUTYPHOCT U
npasocCbaMe. E3A € 3anoBeA 30 APeCT, MOPOAEHA OT
CbAEOHO peLLUeHne, USAOAEHO OT KOMMETEHTEH
CbAEDOEH OPraH HA AbPXABA — YAEHKA HA EC C ueA
APECTYBAHE U MNPEACABAHE OT KOMMETEHTHMI CbAEOEH
OPraH HAO APYra AbPXXABA — YAEHKA HO EC HO AMUE,
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KOETO C€ TbPCH 3A LLEAUTE HA HAKA3ATEAHO
MNPOU3BOACTBO MAM MU3MbAHEHME HA MPUCHAQ 30
AMLLIOBAHE OT CBODOAQ MAM 3AMOBEA 30
30AbPXKAHE.60. CbABT € AEMOHCTPUPAA
OHFOXKMMEHTA CU KbM MEXAYHAPOAHOTO U
EBPOMNENCKOTO ChTPYAHMYECTBO. TOM CHMUTA
Cb3AOBOHETO HA MNPOCTPAHCTBO HAO CBODBOAQ,
CUTYPHOCT M MPABOCHAME B EBPOMA U NPUEMAHETO
HO HEODXOAMMMUTE 3A LLEATA CPEACTBA 3A HAMbAHO
AETUTMMHO CbIAQCHO KOHBEHUMATA (BX. inter alia
Avotins cpeluy Aateums [KI], Ne 17502/07, § 113, ECHR
2016). Taka, ToM CYMTQ, 4e CUCTEMATA HA E3A cama
no cebe cum He NpoTmeopeYn Ha KoHBeHuMata.61. 61.
Ot Apyra cTpaHa obaye, CbABT CbLLLO TAKA 9CHO
305BABA, Y& AOTOBOPEHOCTMUTE 30 Cb3AABAHETO HA E3A
HE MOXE AQ MPOTMBOPEYAT HO OCHOBHUTE NPABA HA
30CerHammre AMUa (Nak Tam, § 114).62. B 1a3m Bpb3KA
CbABT MPUMNOMHS, Y€ KOTaTO HOLMOHAAHUTE BAQCTM
M3MbAHABAT NPABOTO HA EC 6€3 AQ MMAT CBODBOAQ HA
AENCTBME, MPEIYMMUMATA 30 EKBUBAAEHTHA 3ALLIMTA,
YyCTOHOBEHO B Bosphorus Hava Yollari Turizm ve Ticaret
Anonim Sirketi cperu MpaaHams [TK] (Ne 45036/98,
ECI4 2005-VI) v passumta B Michaud cpeLy PpaHLms
(Ne 12323/11, ECIMH 2012) ce npuAara. ToBa € CAy4a4T,
B KOMTO MEXAHM3IMUTE 3A B3AMMHO CbIAACHE
30ABAXKABAT CbAMATA AQ MPUEME AOCTATBLYHO
CMA3BAHE HAO OCHOBHUTE MPABA OT APYIra AbP>XKOBA
YAEHKA. KOKTO € NPpEeABMAEHO B POMKOBOTO peLLIEHME
30 E3A, HOLMOHOAHUAT CbA CAEA TOBA OU OUA AMLLIEH
OT CBODOAQTA CHM HO AEUCTBUE, KOETO DU AOBEAO AO
OBTOMAOTMYHO MPUAATAHE HA NPE3YMMLUMLTA 30
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€KBMBOAEHTHOCT (Avoting, umMtmpaHo no-rope, § 115).
OT APYra CTPAHAQ, NPE3YMILMIATA MOXE AQ Obae
O0OPEHA B KOHTEKCTA HA AQAEH CAYHAM (BX.
Bosphorus, umtmpaHo no-rope, § 456, u Michaud,
LMTUPAHO no-rope, § 103). Aopm 1 AG MMQA
HOMEPEHUE B AYXA HO AOMbABAHETO AQ B3EME
NPEABMA HOYMHA, MO KOMTO OYHKLMOHMPAT
AOTOBOPEHOCTUTE 3A B3AMMHO MPU3HABAHE M MNO-
KOHKPETHO TAXHATA LLEA 30 €JDEKTMBHOCT, CbAbT
TPAOBA AQ NPOBEPU AQAM MPUHLMMBT HA B3AMMHO
MNPWM3HABOHE HE € NPUAOXEH ABTOMATUYHO M
MEXAHMYHO B YLLILPO HAO OCHOBHUTE MPABA (Avoting,
LLUTUPAHO no-rope, § 116).63. B 1031 AyX, KOrarto
CbAMAMLLATA HA ABPXABUTE, KOMTO CA CTPRAHM MO
KOHBEHUMATA U ABPXKABM — YAEHKM HA EC, ca
MNPM30OBAHU AQ MPUMAOXKAT MEXAHM3bM 30 B3AMMHO
NPWM3HABAOHE, YCTAOHOBEH OT NPABOTO HA EC, KATO
MNPEABUAEHNA 30 U3MbAHEHMETO HA E3A, M3AQAEHA OT
APYrQ €BpONENCKA AbPXKOBA, NP AMNCATA HA 9BHA
HEAAEKBATHOCT HA 3aLUMTEHUTE OT KOHBEHUMAITA
NPABA TE€ MOIrAT AQ MPUAOXKAT U3LIAO TO3M
MEXAHM3bM (MAK TOM, § 116).64. OT Apyra CTpaHaq,
QKO MOAYHAT CEPUMO3HA M OOOCHOBOHA XXAADQ, B
KOSTO C€ TBbPAM, Y€ € HAAMLLE IBHO HEAAEKBATHOCT B
30LWMTATA HA NPABO, FTAPAHTUMPAHO OT KOHBEHUMATA, U
Ye NPABOTO HA EC He KopUrmpa Ta3m HEAAEKBATHOCT,
T€ HE MOXE AQ CE Bb3AbPXAT OT TOBA AQ PA3IAEAQT
XKAADATA EAMHCTBEHO C APIryMEHTA, Y€ MPUAAraT
NPaBOTO HO EC (nak tam, § 116). Te caeaBa AQ HeTaT
M NPUAQrAT NPABMAQATA HA MPABOTO HA EC cbobpa3HO
KOHBEHUMATA.
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PIROZZI cpewy BEATUA (21055/11),
17 anpua 2018 r. - E3A

4. AOroBOpPEHOCTUTE 3a Cb3AABAHETO HA E3A He MOXe AQ
NPOTMBOPEYAT HA OCHOBHMTE MPABA HA 3ACETHATUTE AULLA

5. TpABOMOLLIMS 30 AEUCTBMA MO YCMOTREHME U MPEIYMMUMATA 30
€KBMBAAEHTHA 3ALLLMTA B KOHTEKCTA HA MEXAHM3IMMTE 30 B3AMMHO
Nnpwu3HOBAHE

6. CAeAOBATEAHO BEATMMCKATA NPOKYPATYPA HE € MMOAQ
MPABOMOLLIMS AQ MPELLEHM LEAECHODPA3ZHOCTTA HA APECTA U
OEATMNCKUTE CBAMAMLLLO CO MOTAM AQ OTKODKAT AQ FO M3MbAHAT
CAMO HO OCHOBAHMATA, NPEABUMAEHM B OEATMMCKOTO
30KOHOAQTEACTBO
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PIROZZI cpewy BEATUA (21055/11),
17 anpua 2018 r. - E3A

7. TlperaeAbT, M3BbPLLUEH OT OEATUMCKMTE BAACTM MPU TE3M OTPAHUYEHMS,
COM MO cebe CU HE MOPAXKAQ MPOOBAEM BbB BPBH3KA C KOHBEHLMATA,
NPU YCAOBME HEe BEATUMCKUTE CHAMAMLLLAO PA3FAEXXACT OCHOBAHMATA HA
ONAGKBAHUATA NO KOHBEHUMATA.

8. AKO MOAYYAT CEPUO3HO U OBOCHOBAHO OMACKBAHE, Y€ € HOAULLE SBHA
HEOAEKBATHOCT B 3ALLIMTATA HA NPABO, TAPAHTUPAHO OT KOHBEHLIMATA,
M 4e NPABOTO HA EC HE KOpUIrMPa TA3M HEAAEKBATHOCT, CbAMAMLLIATA
HQ ABPXKABUTE YAEHKM HE MOTAT AQ C€ Bb3ABPXAT AQ PA3rA€AQT
ONAGKBOHETO EAUHCTBEHO C APryMEHTd, Y€ NPUAAraT npasoTo Ha EC

(§ 116).

9.Te cAeABO AQ HETAT U NPUAATAT MPABUAATA HA
npasoTo Ha EC B chroTBEeTCTBUE C
KoHBeHUUATA.
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Bivolaru u Moldovan cpelly
PpaHuums, 25.03.2021

* PAKTU — NPEACBAHETO HA XXAADOMOAQTEAUTE OT PEHCKMTE HA
PYMBHCKMTE BAOCTU CbIAQCHO €BPOMEMNCKM 3AMOBEA 30 APECT
(E3A) — M3nbAHEHME HO MPUCHAM 3A AULLIOBAHE OT CBODOAC

* ONAGKBAHUA — YAEH 3 (3aOPAHA 30 HEYOBELLIKO M YHU3UTEAHO
OTHOLLIEHME) — MOCAEACTBUSA OT OEXAHCKMA CTATYT HO BbLUBOAQPY U
BTOPMA ACMNEKT OTHOCHO YCAOBMETA HO 3AABPXAHE HA PyMbHMS
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Bivolaru nu Moldovan cpeusy
PpaHumsa, 25.03.2021

* U3sICHABAHE HA YCAOBMUSTA 3A MPUAArAHE HA NPE3YMMLMSTA 30
EKBMBAAEHTHA 3ALLMTA NPU TE3M ODCTOSTEACTBA.

* COAMAHO GOAKTMYECKO OCHOBA, KOATO M3MCKBA OT M3MbAHSBALLLMSA
CbAEOEH OPraH AQ HOMEPU, Y€ MU3MbAHEHMETO HA E3A HOCHK
AENCTBUTEAEH U MHAMBUAYOAEH PUCK XXOADOMOAQTEAAT AQ ObaE
NOAAOXEH HA OTHOLLEHME, KOETO MPOTUBOPEYM HO HAEH 3 MOPAAM
YCAOBMSITA HO 3AABPXKAHETO MY B PYMbHMS.

* MOAAOBGH — MPK YNPOXKHIBAHE HO MPABOMOLLIMATA 3A pELLEHME
HE CA M3BAEKAM MOAXOAALLIMTE M3BOAM OT MHAOOPMALLMATA,
BbMNPEKM Y& MHADOPMALMITA AOBA AOCTATBYHO CTABOUMAHC
doakTryecka 6A3a 30 OTKA3 AQ CE U3MbAHM BbMNPOCHATA E3A.
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Bivolaru u Moldovan cpelly
PpaHuums, 25.03.2021

« BUBOAGpPY — OTKA3 AQ CE OTNPABM MPEAMLMAAHO 3AMUTBAHE AO
CEC OTHOCHO MOCAEACTBMITA 30 M3MbAHEHME HA E3A, KOraro
ABPXXOABA YAEHKA € AQAQ CTATYT HO BEXAHELL HA TPAXAQHWH HA
TPETA CTPAHA, KOSTO BMOCAEACTBME CbLLO € CTAOHAAQ AbPXXABA
YAEHKA; KOCALMOHHUAT CbA CE € NMPOM3HECHA BE3 AQ € NMPUAOKEH
MbAHUST MOTEHLIMAA HO ChOTBETHMSA MEXKAYHAPOAEH MEXAHM3bM 30
HAA30P HO OCHOBHMTE MPABA.

* CAEAOBATEAHO MPEIYMMLMATA 30 EKBUBAAEHTHA 3ALLIMTA €
HEMPUAOXKMMA.
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YAeH 6 EKMY - KpaTKo NPUNOMHSIHE

»[ PAXKACQHCKM NpaABA U
30ABAXKEHMUSA “

*  ABTOHOMHO MOHATME

Q ,, AenCTBUTEAEH U
cepmoseH” ,cnop” c
PELLUUTEAEH M3XOA

O HaAmyme HO 3ALWLUTUMO
MPABO B HALUMOHOAHOTO
30KOHOAQTEACTBO

a ,,MpaxaaHCKO" ecTecTBO
HO NPABOTO

,Haka3aTeAHo
o6BMHEHHe”

Kputepumte ,,EHren”

4 Kaacmdomkaumg B
HALLMOHAAHOTO MPABO;

U EcTtecTBo HA
HAPYLUEHMETO;

U CypoBOCT HaO
HOKQ3OHMETO, KOETO
30CErHaToTO AMLLE MOXKE
AQ MoHece
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YAeH 6 EKIMY - N3

* EKIH He rapaHTMpa NPABOTO MO AQAEHO AEAO
HALMOHAAHUAT CbA AQ OTNPABU MPEIOANLLUAAHO
3anuteaHe Ao CEC.

* YAeH 6 § 1 U3UCKBA OT HOUMOHOAHUTE CbAMAMLLIG AC
O0BOCHOBAT PELLEHMITA 30 OTKA3 AQ ObAE OTMPABEHO
NPEIAMNLMAAHO 3ANMUTBAHE, OCODEHO KOraTo
MPUAOXMMOTO MNPABO MO3BOASBA TAOKbB OTKA3 CAMO HA
M3KAIOYUTEAHU OCHOBOHMS

» AoktpuHarta CILFIT

24

24



Ullens de Schooten u Rezabek cpewwy beaArus,
20 centemBpun 2011 .

* OTKA3 HO BEATMMCKMA KOCALLMOHEH CbA M AbPXABHUS CbBET AQ
OTNPABAT 3AMMTBAHE MO BbMPOCK OTHOCHO TbAKYBAHETO HA
npaBoTo HaA EC Ao CEC 4ype3 npetoAMUMAAHO 3AMNUTBAHE

* C OrA€A HO AOBOAMTE, AOAEHM OT ABETE CbAMAMLLA, M MPEABUA

NMPOU3BOACTBATA KATO UAAO, HE € HOAMLLE HAPYLLUEHME HA
MPABOTO HA XXAADOMOAATEAUTE HA CMNPABEAAMB MNPOLLEC MO

4YAeH 6 § T oT KoHBEHUMATA.

General Assembly of the European Judicial Training Network 25
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Ha Pum c A060B

+ Dhahbi cpewiy UTaausa Peluernmns ot 8 anpuma 2014 .

* TOAMAHCKMAT KACAUMOHEH CbA HE PA3IAEXAQ MOADATA HA
XKAADOMOAQTEAR 3A MPEAUNLMAAHO 3anuTBaHe A0 CEC

* HapyLueHme Ha YAeH 6 § 1 C oraeA HEU3MbAHEHUMETO HA
30ABAXEHMETO 30 06OCHOBABAHE HO OTKA3A AQ CE€ OOBbPHE KbM
CEC, 30 Aa ce onpeaean Aaam EBpo-CpeAn3eMHOMOPCKOTO
CMOpA3yMEHME ACBA NPABO HO BAACTUTE AQ OTKAXKAT AQ MAQTST
CrnopHUTE AODBABKM HO TYHMU3MMCKM PADOTHUK.
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Dhahbi cpewy UTaaus

* YAEH 6 M3MCKBA OT HOLUMOHAAHUTE CbAMAMLLLA, YUUTO PELLIEHMI HE MOTAT AQ
ObAAT OOXAABAHM CbIAQACHO HOLMOHOAHOTO MPCABO, Ad O6OCHOBAT Bb3
OCHOBA HA MPUAOXKMAMOTO MPABO U USKAKYEHUATA, NOEABUAEHM B
npaktmkaTa Ha CEC, oTKa3a cr AC OTMPABAT MPEAMLIMAAHO 3AMMTBAHE
OTHOCHO TbAKYBQHETO HA MPABOTO HA EC.

* Te cAeABA AQ MPEACTABAT O6GOCHOBKATA CU NpeABUA AOKTPUHATA CILFIT

O ye BbNPOCHT HE € PEACBEHTEH,
O ye pasnopeabara seye e TbAkyBaHa o1 CEC, acte claire,

O 1AM e NPABMAHOTO MPUAAraHe Ha NPABOTO Ha EC € TOAKOBQA BMAHO, Y€ He
OCTABS MIACTO 30 OOOCHOBAHO CbMHEHME, acte éclairé
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Baydar cpewy HnaepAaaHaus,
24 asrycT 2018 .

+ PAKTU

* [-H banaap e oCbAEH OT ANEAATUBHUA CbA B APHEM 34
MNPEHACIHE HA XEPOUH M TPADDUK HA XOpa HA 40 meceLla
AMLLIGBOHE OT cBOOOAQ

* [P KOCAUMOHHO OBXXAABAHE BbPXOBHMSAT CbA MOTBbPXXACBA
peLUEHNETO, HO HOMOASBA MPUCBAATA C APIYMEHTA 30
NPEKOMEPHO MPOABAXKMAOTO MOCAEABALLLO KACAUMOHHO
NPOU3BOACTBO (HOA 34 meceLq)

28

28



Baydar cpewy HnaepAaaHaus,
24 asrycT 2018 .

 TBbPAEHUA HA XXAAOONOAATEAS

* HAMQO AOKQ3ATEACTBA, Y€ UPAKCKUTE MUTPAHTM CA
»PEeOMBABAAM" B HUAEPAOHAMS, [€PMAHUI MAM AQHUS

* [1pecToar Ha MUTPAHTUTE B HUAEPAAHAMA 1 TE€PMAHKMA € DUA
KPATbK M BDEMEHEH, MOPAAM KOETO HIMAO AOKO3ATEACTBA 30
»MPebMBABAHE" B TE3M ABPXKABU

« Ton ce No3oBaBA HA NpaBoTo HA EC (AnpekTma 2002/90/EO Ha
CobBeta 1 Pamkoso pelueHue Ha Coeeta 2002/946/T1BP) v ucka
Ao CEC Aa 6bAe OTNPABEHO NPEOAULUAAHO 3ANMUTBAHE
OTHOCHO TbAKYBOHETO HA ,NpebuBaBaHe"
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Baydar cpewy HnaepAaaHaus,
24 asrycT 2018 .

+ HAUMOHAAHO NPOU3BOACTBO

* KacauMoHHATA XXAADBQ € OTXBbPAEHA (M OTKA3 AQ ObAE OTNPABEHO
NPEAMUMAAHO 3anmTBaHe A0 CEC)

* He e HeOBXOAMMA AOMTBAHUTEAHQ OBOCHOBKA, Th KATO OMNAQKBAHMATA HE
rnopaxxaart HEeOBXOAMMOCT OT peLluasaHe HA rNpAaBHM BbINPOCKH B MHTEPEC
HQ rnpaBHOTO €AMHCTBO MAM PA3BUTHMETO HA MPABOTO

o CAeA 30MO3HABAHE C MbAHMUTE MUCMEHU OCHOBAHMS 30 OOXKAABOHE HA
XKAADBOMOAQTEAS U KOHCYATATMBHOTO CTAHOBMLLLE HAO TeHEPAAHMA AABOKAT

o Il CneunaAHa npoLeAypd 30 YCKOPEHA HEAOMYCTUMOCT Bb3 OCHOBQ HA
30KOHAO 30 OPraHM3aLMATA HO CbAEOHATA BAACT C LLEA HOTOBAPEHOCTTA
HQ BbpPXOBHMA CbA AQ ObAE M3MBAHUMA M PA3YMHA OT TAEAHA TOYKA HA
MPOABAXKMTEAHOCTTA HO MPOM3BOACTBATA
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Baydar cpewy HnaepAaaHaus,
24 asrycT 2018 .

+ ONAAKBAHE HA XXAABOMOAATEAA AO ECINY

+ Kato ce no30BABA HA YAEH 6, XOADOMOAQTEAST CE OMNACGKBA, Y€
BbXOBHUAT CbA OTKA3BA AQ OTMPABUM MOADBATA My A0 CEC 1 Ye He
€ AOA AAEKBATHA O6OCHOBKA 30 PELLIEHMETO CU, BbMPEKM HE MMA
30ABAXEHME AQ TO HAMPABK CIAQCHO YAEH 267 APEC + CILFIT
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Baydar cpewy HnaepAaaHaus,
24 asrycT 2018 .

+ MPELLEHKA HA ECMM

0 HAUMOHAAHUTE CbAMAMLLIA HIMAT 30ABAXKEHME (MO CMUCHACQ HA YAEH 267 § 3 APEC)
AQ OTNPABAT 3AMMUTBAHE 30 TbAKYBAHETO HA MPABOTO HA EC, KO BbNPOCHT €

HepeAeBAaHTEeH

0O CTAHAGQPTM 3a BUCLLIM CbAMAMLLLG AQ OTXBBPAAT OMACKBAHE CAMO YPE3 MO30BABAHE HA
PEAESBAHTHATA 3AKOHOBA PA3NopeAba, AKO HIAMA 3ACErHaT OYHAOMEHTAAEH MPABEH
BbMPOC

O OBXAABAHE MO CHLLLECTBO / HIMA M3rAE€AM 30 ycnex (Bx. Talmane cpelly AaTsmg,
47938/07)

Q YCAOBUA
» Avnca Ha Npou3BOA
> fIBHO HEOGOCHOBOHO
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...MOMBbAHETE NPA3HUTE MecTAa?

« MAP. 48

*  CbAbT MPUEMQA, Y€ KPATKATA OBOCHOBKA MPEAMOAQrd, Y& Ce MPUEMQ, Ye
3anutBaHe A0 CEC HAMA AO AOBEAE AO PA3AMYEH M3XOA OT AEAOTO

+ MAP. 49

+ M3kaoyenmeto ot CILFIT — AMnca HO PEAEBAHTHOCT — U MPUHYAMTEAHA BPB3KA
CbC CbLLLOTO Bb3MOXHO OCHOBOHME 3Q HEAOMYCTMMOCT B YCKOPEHOTO
MPOU3BOACTBO

» [AP. 50

* HsMQa BbMPOCK MO YAEH 6 ..., KOTATO OT OOCTOITEACTBATA MO AEAOTO
€ 9CHO, Y& PELLEHUETO HE € MPOU3BOAHO MAM MO APYT HAYMH SBHO
HEOCHOBATEAHO
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...MOMBbAHETE NPA3HUTE MecTAa?

3AKAIOYEHUE

T KOTO BbOXOBHMAT CbA € PA3IAEAAA HOAAEXKHO OCHOBAHMATA HA
OBXXAABAHETO HA I-H banaap rno ceLLecTBO U CbAbT HE €
YCTAQHOBMA HOAMYME HA HECTPABEAAMBOCT B MPOOM3BOACTBOTO, HE €
HAAMLE HapYLUEHME HA YAEH 6 § 1 oT KOHBEHLUMATA. [1o-CrneumasHO
CbAbT OTOEAA3BA, Y€ MOADATA € OTXBLPAEHA OT TPMMA YAEHOBE HA
BbpXOBHMS CbA C YCKOPEHA MPOoLEAYPA CbIAQCHO HALMOHAAHOTO
MPABO, CAEA 3AMNO3HABAHE C MbAHUTE MMCMEHM OCHOBAHMS 3Q
OB>XXAABAHE HA XXAABOMOAQTEAS M KOHCYATATMBHOTO CTAHOBMLLLE HA
reHepaAHMsS QABOKQT.

MIMa A OTHOLLIEHME COAKTBT, Y€ MOABATA € OTrPABEHA OT
XKAABOMOAQTEAS B orrosoepo MY HQ KOHCYATQTUMBHOTO CTAHOBMLLLE
HQ reHePAAHMSI QABOKQTS
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Harisch cpeuwy l’epmanusg, 11 anpua
2019 .

* PAKTU

* [POXXAQHCKO MPOM3BOACTBO — BPEAM — TbiM KOTO CTOMHOCTTA HO AKLMUTE
HO APY>KECTBOTO, HO KOETO € CbCOOCTBEHMK, € HOMOAEHA MPEAM
npeaAdraHe Ha doHAOBATA BOPCA OT CbOCHOBATEAS.

* [pe3 2013 r. OKPBXKHUAT CbA OTXBbPAS MCKA.

* AMEAATMBEH CbA — YCTHO 30CEAQHME — MCKAHE 30 CNMPAHE HA
MPOM3BOACTBOTO, 34 AQ C€ OTMPABKM NPEAMLIMAAHO 3anmTBaHe A0 CEC.

*  ANEAQTUBHMAT CbA OTXBbPAA XXAADATA C MOAPOBOHA OBOCHOBKA 3ALLLO
MPABHOTO MY CTAHOBMLLLE HE CE MOAKPENS OT MPAkTMkaTa Ha CEC.

*  CbLLLO TOKA HE BMXXAC OCHOBAHMS AQ MO3BOAM OOXXAABAHE MO

CbLLLECTBO, TbM KATO HE € HEOBXOAMMO AQ CE U3ACHSIT MOBAMIHATUTE
MNPABHW BbMPOCMU.
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Harisch cpeuwy l’epmanusg, 11 anpua
2019 .

+ HALWOHAAHO NMPOU3BOACTBO

+ OnNAQKBAHE CpeELLLy OTKA3A 30 OOXAABAHE MO CbLLLECTBO, B KOETO MOBTAPS
MCKOHETO CU 3a NPEIAMLMAAHO 3anuTtBaHe Ao CEC.

* PeASPAAHUAT CbA FO OTXBbPAS, KOTO HAKPATKO NOCO4YBA MOTUBUTE AQ
OTKOKE OOXAABAHE MO CbLUECTBO M CAATA KpOFI HA MO-HATATLLLUHO
OBOCHOBOBAHE CbIAACHO YAEH 544 § 4 OT MPOXKACQHCKMA MPOLLECYOAEH
KOAEKC, HO KOMUTO Ce MO30BABA B PELLIEHNETO CH.

* ONAGKBAHE 30 HOPYLUEHKWE HA MPABOTO MY HA M3CAYLLIBOHE
(Anhérungsruge).

¢ PeAEPAAHUSIT CbA OTXBbPAS M TOBA OMACKBOHE, KATO MOCOYBA, Y& peLleHue
HQ CbA OT MOCAEAHA MHCTAHLMS HE M3MCKBA MO-MOAPOOHM MOTUBM.

s PeAEPAAHUAT KOHCTUTYLLMOHEH CbA OTKA3BA AQ PA3rAEAQ
KOHCTUTYLIMOHHATA XXAADA HA T-H XApWMLL.
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Harisch cpewy lrepmanusa, 11 anpua
2019 .

+ ONAAKBAHE HA XXAABOMOAATEAA

« Kato e no3oBaBa HA YAEH 6 § 1 (NPABO HA CNPABEAAUB
npouec), r-H XapuLL Ce ONACKBA OT OTKA3A HA
HALMOHOAHUTE CBAMAMLLLO AQ OTNPOBAT NPEI0ANLUMAAHO
3anuTtBaHe A0 CEC 1 OT HeNnpeAOCTABSAHETO HA
QAEKBATHM MOTUBMU 30 OTKA3Q.
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Harisch cpewy lrepmanusa, 11 anpua
2019 .

« NMPELEHKA HA ECMNY

O PeAEPOAAHUAT CbA € MOCAEAHA MHCTAHLLMA MO CMMUCHAQ HA YAEH 267 § 3
APEC 1 e MpeACTABUA KPATKM MOTUBM 30 PELLIEHNETO CU CbIAQCHO
HALUMOHAAHOTO MpPABO.

HO

O ANEAdTUBHUAT CbA ODSCHSBA 3ALLLO HIAMO OOOCHOBAHO CbMHEHME
OTHOCHO MPABMAHOTO MPUAATAHE HO TEPMAHCKOTO MPABO M MPABOTO HA
EC 1 KOK MOBAMIHATUAT BbMPOC CAEABO AQ ObAE PELLEH.

u

U HAMA ,,doyHACMEHTAAHO 3HAYEHME" HO PA3FAEXAOHMA MPABEH BbMPOC
CbIAACHO PAXKAQHCKMI MPOLLECYAAEH KOAEKC
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Harisch cpeuwy l’epmanusg, 11 anpua
2019 .

*  3AKAKOYEHUE
* [lpremar ce MOTUBMTE HA MO-HUCLLECTOALLMS ChA

M CPeAepO/\HMﬂT KOHCTUTYUMOHEH CbA CbLLLO CAMO M3MCKBA MOTMBMTE 3A OTKA3 AQ obaaT
YCTAHOBEHU MAM OT MOTMBUTE HA CbAQ OT MOCAEAHA MHCTAHUNMA, MAM MO APYT HOYMH KATO
HAMPMMeEDP MOTUBUTE HA MO-HNCLLUECTOALLIMA CbA

* [lpeaBna dbakTa, Y& ANEAATUBHUAT ChA AOBA MOAPOBHM MOTMBM 3a OTKA3A AQ AOMYCHE
OO>XXOABAHE MO ChLLECTBO, CAEA OOCHKAQHE HA BLMNPOCA HA MPABOTO HA EC CbC CTpaHMTE B
YCTHOTO 3aceadHue CbabT MPUEMA, Y& OBCTOATEACTBATA B HACTOSLLIMSA CAY4OM ACBAT
Bb3MOXXHOCT HA XXOADOMOAATEAN AQ PA3BEPE PELLEHUETO HO PEAEPAAHMS ChA.

« TNAP. 42

» be3 Ad ce 3acara doakTbT, Y& PeAEPAAHUSIT CbA € MOCAEAHATA MHCTAHLLMS MO CMUCHAQ HA
4YAEH 267 APEC, CbAbT NPUEMA, Ye MPU KOHKPETHUTE OBCTOATEACTBA HA TO3M CAY4YAM €
NPUEMAMBO, Y€ PEAEPAAHUAT CbA HE € NPEAOCTABUA NO-NOAPOBHN MOTUBK M COMO CE €
NMO30BAA HO CbOTBETHUTE 3AKOHOBKM PA3NOPEADH, KOraTO B3EeMA PELLIEHME MO OMACKBAHETO
HQA XXOABOMOACTEAS CPELLLY OTKA3A 30 OOXAABAHE MO CbLLLECTBO.
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Repcevirdg Szovetkezet cpeluy
YHrapusa, 30 anpua 2019 r.

PAKTU

Ha ApYy>XeCTBO € HOAOXKEHO CAHKLMSA OT AOHBYHATA CAYXKOA 30
HEOCHOBATEAHO MPUCMNOACHE HO ACHBKA BbPXY AOOCBEHATA CTOMHOCT,
KOMTO € 3AMAQTUAO 30 CEACKOCTOMAHCKM MALLIMHM, KOMTO ACBA MOA HOEM
HO YAEHOBE Ha KoonepaT1Bs

HAUMOHOAHO MPOU3BOACTBO 30 OTMIHA / Be3 ycnex

2009 r., BbPXOBHUAT CbA MOTBBPXKAOBA MbPBOMHCTAHLMOHHOTO CbAEOHO
peLLEHne, KOETO Ce MO30BABA HA MPAKTMKATa HaO CEC OTHOCHO
Bb3HAIPOXKAEHMATA 3Q YCAYTU

2010 r., Npom3BoACTBO B OKPbXHMS CbA HO ByaaneLLa 3a BpeAM OT BbpXOBHM
CbA C NO30BABAHE HA peLueHmeTo Ha CEC no aeaoto Kébler, kaTto ce
TBbPAM, Y€ HALMOHOAAHMAT CbA € HAPYLLUMA NPAaBOTO Ha EC, kaTo no cBoe
YCMOTPEHUE HE € NPUAOXKUA NPABUAHUTE pa3nopeAbHu B NbpPBOTO
NPOU3BOACTBO (YAeH 17 ot LLecTtara ampekTmea Ha CbeeTa o1 1978 1., a He
4AeH 8 oT BtopaTta ampekTtmea Ha CbeeTa oT 1967 1.)
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Repcevirdg Szovetkezet cpeluy
YHrapusa, 30 anpua 2019 r.

+ PAKTH

* Ha APY>XeCTBO € HOAOXKEHA COHKLMA OT AQHBYHATA C/\y>K6O 3d
HEOCHOBATEAHO MPUCNAAAHE HO AQHBKA BbOXY AroBaBeHaATa
CTOMHOCT, KOMUTO € 3ANAATHUAO 30 CEACKOCTOMNAHCKM MALLUKMHA, KOUTO
ACBQA NoA HOEM HA HAEHOBE HAO KOOoMNepddT1s

* HOUMOHOAHO MPOU3BOACTBO 3a OTMAHA / Be3 ycnex

* 2009 1., BbpXOBHUAT CbA MOTBBPXKACQBA MbPBOUMHCTAHLMOHHOTO
CbAEOHO peLleHne, KOTO ce NO30BABA HA MpakTmKaTa Ha CEC
OTHOCHO Bb3HAIPOXAEHMATA 30 YCAYTM OT Aardappelenbewaarplats

e 2010 ., mpom3BoACTBO B OKPBXHMA Cba HO byadaneLLa 3a BpeAu o7

BbpXOBHMA CbA C NO30BABAHE HA peLleHmeto Ha CEC no AeAoTo
Gerhard Kobler v Republik Osterreich.
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Repcevirdg Szovetkezet cpeluy
YHrapusa, 30 anpua 2019 r.

HALWOHAAHO NMPOU3BOACTBO — Bpeau

OKpbXeH cba HA Byaanewa — A0 OTNPABK NPEOANLMAAHO

3anmteaHe A0 CEC OTHOCHO 30 TOBA AOAM PELLEHMETO HA
BbpXOBHUS CbA € BMAO B CbOTBETCTBME C MPABOTO HA EC 1 npwm
KAKBM ODCTOATEACTBA BHPXOBHUSIT CbA MOXE AQ HOCH
OTFTOBOPHOCT 3A MOMPELLHO peLLeHme.

2011 r., OKPBXHUAT CbA OTXBbPAA MCKA CpeLLLY BbPXOBHUSA CbA U
He OTNPABS NPEIOAULUAAHO 3ANUTBAHE.

2012 r., ANEAQTUBHUAT CbA HO byAaneLLa NOTBbP>KACGBA
PELLEHNETO U CHLLO OTKA3BA AQ OTNPABU NPEOAULLUAAHO
3anuTteaHe Ao CEC.
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Repcevirdg Szévetkezet v. Hungary,
30 anpuA 2019 .

+ HALUNOHAAHO NMPOU3BOACTBO - Bpeau

* BbPXOBEH CbA — PANAEXAOHE HO AMNEAATUBHOTO PELLEHUE U MCKAHE
cesmpaHe Ha CEC ¢ yetmpm BbNpocCaA.

+  OTXBbPAS MCKOHETO 30 CE3MPAHE M MOTBLPXACBA OKOHYATEAHOTO peLLeHME.

* He e Bb3MOXHO AQ Ce 3aBEeAE MPOM3BOACTBO 30 BDEAM CPELLLY BbOXOBHMS
CbA HO OCHOBOHME HEMPABUAHO MPUAAraHe HA NPaBOTO HA EC, 3aLLL0TO
NOAOOHM BbMNPOCH € TPAOBAAO AQ ObAAT MOBAMIHATK B MBPBOTO
MPOWM3BOACTBO, HO APY>XXECTBOTO XXAABOMOAQTEA HE TO € HAMPABUAO.

¢ KOHCTUTYUMUOHEH CbA — KOHCTUTYLIMOHHAO XXAADA 30E€AHO C OLLLE EAHO
nckaHe 3a cesmpane Ha CEC.

* Heaonyctmma, 6e3 cesmpare
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Repcevirdg Szovetkezet cpeluy
YHrapusa, 30 anpua 2019 r.

+ ONAAKBAHE HA XXAABOMOAATEAA

» KaTto ce no30BaBA HA YAEH 6 § 1 (AOCTbM AO CbA) OT

EKIMY, ApY>XECTBOTO XXOADOMOAQTEA CE OMNAQKBA 30 TOBQA,

4ye CbAbT He e ce3mpan CEC, cneumaAHO 30 BbpxoBHUS
CbA Y KOHCTUTYLLIMOHHUSA CbA, C MNPEIANLMAAHO
30MMUTBAHE.

44

44



Repcevirdg Szovetkezet cpeluy
YHrapusa, 30 anpua 2019 r.

* MPELLEHKA HA ECIMY 30 NPpUAOXMMOCTTA HA YAEH é CNPAMO KOHCTUTYLLIMOHHATA XAABA

* YAeH 6 ce NPUAQra B PE3yATAT HA TOBA, Y€ BbMPOCHOTO NMPOU3BOACTBO HO KOHCTUTYLLUMOHHMS
CbA B HOCTOSILLIMS CAYHAM MOXE AC 3ACETHE PE3YATATA OT CMOPA NPeA OBUKHOBEHUTE
CbAMAMLLLAL.

+ MPELLEHKA HA ECIM no chuLecTBO

U BbPXOBHMAT CbA ACBA MOTMBM 30 OTKA3A CU AQ OTMPABM NMPEIOAMLMAAHO 3anmTeaHe A0 CEC m
M3MbAHABA €AMH OT KPUTEPUMTE HA KAIOHOBOTO peLleHme Ha CEC OTHOCHO MPetoANLMOAHUTE
3anuteaHms, Srl Cilfit

a HO

0 Camo 30 2-a oT 4-Te NPEAAOXKEHU BbMNPOCA CA MOCOYEHU M3PUYHM MOTHMBM 30 OTKA3

O 222no noapasbupaHe ce pa3rAeXAd BbNPoC Ne 3 AOAM ABPXABA MOXE AQ HOCKM OTTOBOPHOCT
30 HOPYLLUABAHE HA NPABOTO HA EC, aKO >KOABOMOACTEAIT HE CE € MO30BAA HA
30KOHOAQTEAEH OKT Ha EC B MbPBOHAYQAHOTO MPOM3BOACTBO
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Repcevirdg Szovetkezet cpeluy
YHrapusa, 30 anpua 2019 r.

+ MPELEHKA HA ECINMY

* MNap. 58

* BbpPXOBHUSA CbA € MOXEA AQ 004CHM NO-MbAHO 3CQLLLO OTKA3BA AC otnpasu
NMnPerANMLUMAAHO 3ATNMTBAHE.

* OT ApYyra CTpaHa, MOTUBUTE MO MOAPA3IBUPAHE MOXE AC CE MPUEMAT 3a
AOCTATbYHUM

+ Nap. 59

¢ B CbpPUEBUHATA HA AEAOTO € OMMUTLT HO APY>KECTBOTO XXAABOMOAQTEA AC
MONPABK YPE3 MCK 30 BDEAM CPELLLY BbPXOBHMS CbA MPOMYCKA CH B
MbPBOTO MPOM3BOACTBO, T.€. U3PUYHO AQ CE MO30BE HA MPUAOKMMOTO
npaBo Ha EC 1 AQ NOMCKA NPEIOANLMAAHO 3ANMUTBAHE OTHOCHO
PA3rAEXAQHATA pa3nopeada HA NPABoTo HA EC.
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Repcevirdg Szovetkezet cpeluy
YHrapusa, 30 anpua 2019 r.

+ 3AKAIOYEHUE HA ECIMY

* CbAbT HE HOMMPA 30 MPOM3BOAHU U IBHO HEOOOCHOBAHM MOTUBUTE
HQ BbpXOBHMS CbA 30 Hece3dnpaHe Ha CEC.

* KOHCTUTYUUOHEH CbA

* AQBA MOTUBU — AMINCA HA IOPUCAMKLMA AQ PATAEAC PELLIEHMATA.

* PaspeLueHme BbpXOBHUAT CbA AQ HE AQBA MO-MOAPOOHM MOTUBM,
KOraTo NPOCTO MPUAAra KOHKPETHA 30KOHOBA pA3rnopeAdba Ad
OTXBbPAM OOXAABAHE MO ChLLECTBO, ThM KATO HIMA BEPOSTHOCT 30
ycrnex 6e3 no-HATATbLUHO OBsSCHEeHMe.

+ HAMA HAPYLUEHUE HA YAEH 6
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A KakBO Aa Kaxem 3a... BALTIC MASTER LTD.
cpewy Autea, 16 anpua 2019 .

* BbpXOBHUAT AAMUMHUCTPATMBEH CbA OTKA3BA ACQ cesunpa CEC ¢
LLIECT BbMPOCA B NPEIOANLUAAHO 3ANMUTBAHE OTHOCHO
MuTHUYeCkus koaekc Ha OBLLIHOCTTA, HIMA CbMHEHME OTHOCHO
30KOHQ, MPUAOXKMM 30 APY>KECTBOTO

* OKpbXEeH AAMUHUCTPATUBEH CbA HA BMAHIOC — €AHO CbAEDHO
peLleHne — HAIMQ BbMPOCH OTHOCHO ThAKYBAHETO HA
MUTHUYECKMS 30KOH HO EBpONENCKMs CbiO3
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BALTIC MASTER LTD. cpewy AuTBaq,
16 anpua 2019 r.

* Map. 41 He moxe AQ ce KaxXe, e BbpXOBHUAT
OAMUMHUCTPATUBEH CbA € M3MOA3BAA KPATKM MOTHBU (B
CPOBHEHME U 30 PA3AMKA OT Baydar), HO U HE MOXeE AQ Ce
KOXXeE, Y€ Ce € NO30BAA OBLLMPHO HAO CbOTBETHATA MPAKTUKA
Ha CEC (Ullens de Schooten and Rezabek)

* Nap. 42 - 6e3 N030BABAHE HA YCTAHOBEHATA HAOUMOHAAHAG
CbAEOHA MPAKTMKA M MPOAKTMKATA HA CEC otHoCHO
MUTHNHECKOTO MPABO

* Map. 43 cnopea KOHCTUTYLMOHHUA CbA AUTOBCKMTE
CbAUAMLLA € TPSAGBAAO AQ MOTHMBUPAT PELUEHUATA CH,  _
KaTo oT6eAs3Ba, 4e npu 06CTOATEACTBATA B TO3U CAYHAH
OT MOTUBUTE HA BbPXOBHMA AAMMHUCTPATHBEH CbA HE €
SAACHO Bb3 OCHOBA HO KOM KOHKPEeTHM 3dKOHOBU OCHOBAHMSA
npeLeHsaBa, Ye NPUAOXKEHUEeTO HA NpaBoTo Ha EC e ooTam
BMAHO, Y& HE MOXe AQ Bb3HUKHAT CbMHEHMUSA
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Sanofi Pasteur cpeuy PpaHums,
13 chbespyapu 2020 r.

PAKTHU

OTroBOPHOCT HO APYXXECTBOTO XXAADOMOAATEA KbM CPU3MYECKO
AMLLE, CTYAEHTKA MEAMLMHCKA CECTPJ, KOSTO € BUAQ
BAKCUMHUPAHA CPELLLY XeNaT1T b, a BMOCAEACTBME 3000ASBA OT

HAKOAKO 3000AIBAHMS; CbABT OCBXAQ APY>XXECTBOTO XXOAADOMOAATEA
AQ MAQTU BPEAM.

APY>KECTBOTO XXOADOMOAQTEA CE OMNACKBA MO-CMNELUMAAHO, Ye
KACAUMOHHUAT CbA HO PPAHLMSA € OTXBbPAMA 6€3 MOTUBU MOADATC
MY 30 MPEAMLMAAHO 3aMnmTBaHE A0 CEC OTHOCHO YAEH 4 OT
Ampektma 85/374, B KOMTO € MPEABUMAEHO, Y€ YBPEAEHOTO AMLLE
CAEABO AQ AOKOXKE BPEAATA, AECDEKTA U MPUIMHHO-CAEACTBEHATA
BPB3KA MEXAY AedDEKTA U BPEAATA.
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Sanofi Pasteur cpeuy PpaHums,
13 chbespyapu 2020 r.

+ ECNY He HOMMPA HUKAKBM APTYMEHTM B OCHOBAHMATA HA PELLIEHMETO HA
KOCAUMOHHMS CbA, Y€ — KOKTO TBbPAM MNPABUTEACTBOTO — TOM € MPELLEHMA,
4e NPEeAAOXEHUTE BbMPOCK CA ,HEPEAEBAHTHM".

+ CAEAOBATEAHO OT MOTMBUTE HA pPeLLEeHMETO Ha KOCALUMOHHMS CbA HE
CTABA SCHO AGAM TE3M OCHOBAHMS CA PA3FAEAQHU B CBETAMHATA HA
kputepumte Cilfit 1 TaKa Bb3 OCHOBA HA KAKBUM KpUTEepMM KACAUMOHHUAT
CbA € NpeLeHnA Aa He cesnpa CEC c sbripocure.

« [loa4yepTaBa Ce, Y& OOCTOITEACTBATA HO AEAOTO M NPEAMETBLT HA
MPOM3BOACTBOTO 3Q APY>XXECTBOTO XKAABOMOAQTEA CA U3MCKBOAM
U3KAIOYUTEAHO ICHO 0BsicHeHue 3a peLleHneTo CEC Aa He Obae CE3MPAH
C BbMPOCUTE HA APY>KECTBOTO B MPEOAMLMAAHO 3AMUTBAHE

« HAPYLUEHUE Ha 4AeH 6
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2021 r. ... Bio Farmland Betriebs S.R.L.
cpewy PymbHus, 13 toam 2021 r.

* PAKTHU

+ CneumnaAmImMpaHO 3EMEAEACKO APYXXECTBO KOHAMAQTCTBA Npe3 2011
r. 30 NOAKPENQA 3a PA3BUTUE HO CEACKMUTE PAMOHM OT byKypeLukara
AreHumMs 30 MNAALLLOHMA 1 MHTEPBEHLMM B 3emeaeameTo (AlNN3), 3a Aa
MOAYYM AOCTBM AO MAQLLLOHUS OT EBPONENCKUSI 3eMEAEACKM GDOHA 3C
PA3BUTUE HO CEACKUTE PANOHMU

s APY>XECTBOTO XXOABOMOAATEA € NPUETO 30 AOMYCTUAO 3Q

6e3Bb3ME3AHA LLeAeBa NoMoLLL U Npe3 2012 1. Mpe3 aekemspm 2012 .

AlNMN3 U3AM3QA C peLLEHME 30 MAALLLOHMATA C YCAOBMS 30

MHOTOTOAMLLIHM CAHKLLIMM M HOMOASBQA OTNYCHATATA noakpena ¢ 50%.

APY>XECTBOTO XXAADOMOAAQTEA 30BEXAC AAMMUHUCTOATUBEH UCK B
AMNEAQTUBHMA CbA, HO HE MOCTUIA YCIEX.
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2021 r. ... Bio Farmland Betriebs S.R.L.
cpewty PymbHus, 13 1oan 2021 .

* HAUMOHAAHO NPOU3BOACTBO

¢ MCK 30 OTMEHSHE HA PEeLLEHMETO HO AAMMHUCTRATUBHMS
OpraH

* MoABa npea ANEAATMBHMA CbA B TMMMLLOAPA 3A CE3MPAHE HA
CEC OTHOCHO NPUAOXMMUTE PErAAMEHTH Ta EC

* KaTO NOAABPXKA MCKA HAO XXAABOMOAQTEAS MO CbLLECTBO,
ANEAATUBHUAT CbA HE KA3BA HULLLO 30 MOADQATA 3
NPEANLMAAHO 3AMNUTBAHE

* BbPXOBHMSIT KOCALMOHEH CbA M3MPALLA AEAOTO 30
npepasraexaare B CbAd B APAA
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2021 r. ... Bio Farmland Betriebs S.R.L.
cpewty PymbHus, 13 1oan 2021 .

MNpepasraexaaHe npea Cbad B ApaA
OTXBbPAS MOADQATA HA XAADBOMOAQTEAS 30 cednpaHe Ha CEC

KaTO MbpBOMHCTAHUMOHEH CbA TOM MAMO CAMO Bb3MOXHOCT AQ
MOAQAE MPEANLMAAHO 3anUTBAHE NO PeraAameHT 65/2011

Ho

He e ueAaecbobpa3HO 30 AEAOTO AQ Obae cesmpaH CEC
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2021 r. ... Bio Farmland Betriebs S.R.L.
cpewty PymbHus, 13 1oan 2021 .

MpepasraexaaHe npea CbAaa B APAA (MbpPBO)
OTXBbPAS MOADATA HO XXAABOMOAQTEAS 30 ce3nparHe Ha CEC

KaTo MbpPBOMHCTAHUMOHEH CbA TOM MMA CAMO Bb3MOXHOCT AQ
MOAQAE NPEANLMAAHO 3AMMTBAHE MO PernameHT 65/2011

Ho
He e ueaecboBpa3HO 30 AEAOTO AQ Bbae cesmnpaH CEC

PelLleHneTo, C KOETO UCKbT € OACDPEH, € OOXXAABAHO U
ANEAQTUBHUAT CbA B TUMMLLIOAPA PA3MNOPEXAQ HOBO PA3rAEXACHE
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2021 r. ... Bio Farmland Betriebs S.R.L.
cpewty PymbHus, 13 1oan 2021 .

* MNpepasraexaaHe npea Cbaa B Apaa (BTOPO)
* [MbPBATA MHCTAHLMA OTXBBPAS XKAADATC

* XaABOMNOAATEAAT OOXKAABA MO CbhLLLECTBO PELLEHMETO NPEA
ANEAATUBHUS CbA B TMMULLIOAPA

* Mo Bpeme HA MOCAEAHOTO NYBAMYHO 3ACEAQHME XXAADOMOAATEAAT
mcka CEC Aa Obae CE3MPAH OTHOCHO TbAKYBAHETO HAO PErAOMEHT
Ne 65/2011, PernameHT Ne 1122/2009 1 PernameHT Ne 73/2009.

* [1OAOBO C AEAOTO TOYHOTO CbABPXXAHME HA BLMPOCKUTE OTHOCHO
TbAKYBAHETO HA PeranameHture
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2021 r. ... Bio Farmland Betriebs S.R.L.
cpewty PymbHus, 13 1oan 2021 .

* [Mpe3 oktomepm 2016 1. ANEAATUBHUAT CbA OTXBBPAS
>XKOADQTA MO CbLLLECTBO

* ,OTHOCHO MOABQATA HA XXAABOMNOAQTEAS 30 CE3MPAHE HA
CEC AneAQTuBHUAT CbA MOCOYBA, Y€ HE € HEOBXOAMMO
BbripocuTe AQ 6bAaT M3npateHm Ao CEC, KOKTO TBbPAM

>Xanbonoaareaat”
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2021 r. ... Bio Farmland Beftriebs S.R.L.

C

pewy PymbHusa, 13 toau 2021 r.

MpeueHka Ha ECMY
MNap. 53

Taka ANEeAQTUBHUAT CbA U3PUYHO HE CE NMO30BABA HA €AMH OT TPUTE
kputepms Cilfit U HULLLO HEe MOKA3BA, Ye € B3EA MPEABMA CDAKTA, Ye
BbMNPOCHUTE PA3NopeAdM HA NPaBOTO Ha Cbhlo3d ,,Be4e Ca OUAM
npeAMET Ha TbAKyBaHe oT CECY, koeTo MNpaBUTEACTBOTO HE
noAKpens.

OT ApYyra CTpaHd, MPABUTEACTBOTO SBHO € HO MHEHME, Ye B
peLleHMeTo Ha ANeAaTBHMA CbA €€ MoAPa3bupa, 4e 3a CbAMUTE,
KOMTO PELLIABAT AEAOTO, MPABUAHOTO MPUAQraHE HA MPABOTO HA
EC e 9BHO HEOOXOAMMO U Y€ CAEAOBATEAHO BMPOCUTE HE CA
PEAEBAHTHM, TbM KATO B OKOHYATEAHOTO PELLIEHME CE KA3BA, Ye
HOLLMOHAAHOTO 30KOHOAQTEACTBO HE MPOTUBOPEUM HA YAEH 18 OT
PernameHT (EC) Ne 65/2011.
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2021 r. ... Bio Farmland Betriebs S.R.L.
cpewy PymbHus, 13 toam 2021 r.

* MNpeuweHka Ha ECMY

* He ce Cctmra A0 TOKOBA 3AKAKOYEHME OT PELLUEHMETO HA AMEAATUBHUA CbA

* MOTMBUTE HO PELLUEHMETO HO ANEAQTUBHUS CbA HE ACBAT Bb3AMOXXHOCT ACQ
Ce YCTAHOBM ACAM TE3M BbMNPOCK CA PAFAEAQHU C OTAEA HA KPUTEPUUTE
Cilfit 1, KO € NPUAOXKMMO, C OTAEA HO KOM MAM KOU OT TE3M KPUTEPUM
PELLUEHMETO HO MOCAEAHATA CbAEDOHA MHCTAHLMS € AQ He ce3npa CEC ¢
TAX.

* B MOTMBUTE HE CE ACBAT APrYMEHTM 30 OTKA3A B MbPBOTO MPOM3BOACTBO,
Tb KOTO TOBQ PELLEHME € OTMEHEHO U AEAOTO € BbPHATO 30
NPEepPa3rAeXAQHe

+ HAPYLUEHUE HA YAEH 6
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U HOCTOAWMUAT CTAHAQPT ... €7

* Dhahbi cpeuy UTaAns — CTPOro 30AbAXKEHME 30 MOTUBMPOHE HA
oTKa3a — CILFIT, aKo MCKAHETO HE € GDOPMYAMPAHO TBbPAE OOLLLO

« Baydar, Harisch, Repcevirdag Szévetkezet — nparmaTtmuieH mam
HEOXOTEH MOAXOA?

< Cneumdmkm Ha ONPEAEAEHU HAOLIMOHOAHM YCKOPEHMU
MPOW3BOACTBC

% MOTMBIM NO NoAPA3BMPaHE
s [IpMemaHe HQ MOTUBUTE, MOCOYEHM OT NO-HUCKOCTOSALLL CbA,

% LIAAOCTHQA OLLEHKA 30 AMMCATA HA MPOM3BOA MAM HEODOCHOBAHM
MOTMBMU
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Aante camo owe eAHA NPUYUHA UAU
KaXKeTe noBe4ye?
« CbCTOB OT NETUMA CbAMM HAO TOAIMATA KAMAPA 3C
CbXXAAEHME OTXBLPAS MOADA HAO XXAABOMOAATEAS NO

AEAOTO Harisch 3a ce3npaHe HA FTOAIMATa KOMAPQa Npes
centemepu 2019 r.

« HenocAeAOBATEAHOCT M HEMPEABUAMMOCT HA
NpakTMKaTa Ha ECIMY?

u

C-561/19 Consorzio Iltalian Management and Catania

Multiservizi (CILFIT 2)
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C-561/19 Consorzio ltalian Management
and Catania Multiservizi (CILFIT 2)

* [NPABMAHOTO TbAKYBAHE HA MPABOTO HA EC € TOAKOBQ SBHO, Ye He
OCTAOBS Bb3MOXHOCT 30 OCHOBATEAHO CbMHEHME — acte claire

« C OrA€A HO XOPOKTEPUCTUKMTE HA MPABOTO HA EC, KOHKpPETHMUTE
TOYAHOCTU, KOUTO TbAKYBOHETO MY MOPOAXAQJ, U PUCKBT OT
PA3HOMOCOYHOCT HO CbAEDHMUTE peLleHus B EBpONEenCKMs Cblo3.

* [pean AQ CTUTHE AO 3AKAKOYEHMETO 3a AMNCA HO OCHOBATEAHO
CbMHEHME OTHOCHO MPABUAHOTO TbAKYBAHE HA MPABOTO HA EC,
HALLMOHAAHUST CbA MAU TPUOYHOA OT MOCAEAHA MHCTAHLMS
TPs16BAa AQ ObAE CUTYPEH, Y€ BbNPOCHT 61 GUA CHLLLO TOAKOBA
OYEBUAEH 30 APYIUTE CbAUAMLLLO UAM TOMOYHAAM OT MOCAEAHA
MHCTAHLLMA B Abp>KaBUTE YAeHKM 1 CEC.
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C-561/19 Consorzio ltalian Management
and Catania Multiservizi (CILFIT 2)

* AKO HO CbAMAMLLIATA (MOCAEAHA MHCTAHLMSA) € U3BECTHO HOAMYMETO
HO NPOTMBOPEUMBA CbAEDHA NPAKTUKA — B CbAMAMLLLATA HA
AbPXXABU YHAEHKM MAM MEXKAY CBAMAMLLIATA HA PA3AMYHM AbP>KOBU
YAEHKM — OTHOCHO TbAKYBAHETO HA PA3NOPEADA HO MPUAOKMMOTO
NpaBo Ha EC B OCHOBHOTO MPOM3BOACTBO, T€ TpA6GBA Aa 6bAAT
0COBGEHO BHUMATEAHMU B MPELLEHKATA CU AGAM MAMA OCHOBATEAHO
CbMHEHKME OTHOCHO MPOBMAHOTO TbAKYBOHE HA TA3M PA3NopeAda.

* TpabBa AQ MOEMAT, HE3ABUCMMO U C LIIAOTO HEODXOAMMO
BHUMOHME, OTFTOBOPHOCTTA AQ MPELLEHAT AOAM MO AEAOTO, KOETO
PA3FAEXAQT, € HOAULLE EAMH OT CAYYOMUTE, B KOUTO MOTAT AQ CE
Bb3AbPXAT OT ce3npaHe Ha CEC ¢ BbNpoOC OTHOCHO TbAKYBAHETO HA
NPaBOTO Ha EC, KOUTO € MOBAMIHAT MPEA TaX.

63

AKO TOKbB CbA 3adeME NO3MUMATA, Y& € OCBODOAEH OT
30ABAXKEHMNETO AQ ce3npa CbAad, MOTUBUTE 3Q
peLleHMETO TPAOBA AQ MOKA3BAT, Y€ BbMPOCHT
BKAKOYBA €AHQA OT TE3U TPU CUTYAUMUM. B AOMbAHEHME,
KOraTO AEAOTO MPEA CbA OT MOCAEAHA MHCTAHLMA
BKAKOYBO €AHQA OT TE€3M CUTYALMM, OT HEFTO HE Ce
M3UCKBA AQ ce3npa CbAQ AOPU KOTATO BbIMNPOCHT
OTHOCHO TbAKYBAOHETO HA MPABOTO HA EC e noBAUrHAT
OT CTPAHA MO NPOM3BOACTBOTO MPEA Hero. 3
PA3AMKA OT TOBA, QKO BbMPOCHT OTHOCHO TbAKYBOHETO
HQ NPABOTO HA EC He BKAKOYBA HUTO EAHAO OT
MNOCOYEHUTE CUTYALMM, CbABT OT MOCAEAHAO
MHCTOHUMSA CAEABA AQ CE3MPA CbAQ. PAKTLT, Y€ CbABT
BEYE € OTMPABMA NPEIOAMLUMAAHO 30MNMUTBAHE AO CbAQ
B CbLLLOTO HALMOHAOAHO MPOM3BOACTBO, HE 3QCArd
30ABAXKEHMETO 30 OTMPABIHE HA MPEAMLMAAHO

63



3AMUTBAHE, KOrATO BbMPOCHT CE OTHACH AO
TbAKYBAHETO HA NPABOTO HA EC, Npm KOETO OTTOBOPBT
€ HEODOXOAMM 3 PELLIABAHE HA CMNOPA OCTABA CAEA
pelleHneto Ha CbAad. B AOMbAHEHUE, EAMHCTBEHO
HAUMOHOAHMAT CbA CAEABA AQ MPELLEHM HA KOM eTar
OT MNPOU3BOACTBOTO € NMOAXOAALLO AQ ce3npa Cbad C
NPEAMUMAAHO 3anMUTBAHE. OT APYra CTPAHA, CbA OT
NOCAEAHQA MHCTAHLMSA MOXE AQ CE Bb3AbPXM OT
OTNPABAHE HA NPEIANLIMAAHO 3AMMTBAHE AO CbAQ C
APTrYMEHTM 30 HEAOMYCTUMOCT, KOMUTO CA
crneundomyHm 3a MPOM3BOACTBOTO MPEA TO3M ChA.
Koraro 3aKkOHOBMTE OCHOBAHMS, MOBAMIHATK MPEA
TOKbB CbA, CAEABO AQ ObAQT OO49BEHM 30
HEAOMYCTUMMU, HE MOXE AQ CE NPUEME, Ye
NPEIANLIMAAHO 3AMMUTBOHE € HEODXOAMMO U
PEAEBAHTHO 3A TO3M CbA, 30 AQ MOXE AQ C€e
npomsHece. OT APpYra CTpaHa obaye, HAUMOHAAHUTE
NPOLLECYAAHU MPABUAC CAEABO AQ CMA3BAT
NPUHLMNUTE HA EKBUBAAEHTHOCT 4 11 €JOEKTMBHOCT. 5
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C-561/19 Consorzio ltalian Management
and Catania Multiservizi (CILFIT 2)

» OTKO3 30 CE3MPAHE — MOCOYBAHE HA MOTMBUTE, BKAIOYUTEAHO EAMH
OT TPUTE CAYHOS.

* AKO BbMPOCHT OTHOCHO TbAKYBAHETO HA MPABOTO HA EC He 3acara
€AMH OT CAYHOMUTE, CbABLT MAU TPUOYHAABT OT MOCAEAHO MHCTAHLMS
Tpa6Ba Aa ce3upa Chad.

= PAKTLT, Y€ CbABT UAMU Tpl/l6YHC1/\'bT Be4e € OTNnpaBUNA MPEOANLLMAAHO
3anmTBaHe A0 CbAQ B CbLLLOTO HAOLMOHAAHO MPOOM3BOACTBO, HE
30CAra 3AbAXEHMETO AQ Obae OoTNnpPABEHO NMPEetANLUMAAHO
3ANMMTBAHE, KOTATO CAEA peLLueHNETO HA CbAQ € HaAMLE BbIMpPOC
OTHOCHO TbAKYBAHETO HA MPABOTO HA EC, yumto OTTOBOpP €
HEODOXOAMM 3Q pewaBaAHETO HA CNopa.
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C-561/19 Consorzio ltalian Management
and Catania Multiservizi (CILFIT 2)

* HOUMOHOAHMAT CbA UAM TOUOYHOABT CAEABA AQ NPELLEHM HA KOMU
€Tarn OT MPOM3BOACTBOTO € MOAXOAILLLO AQ ce3mnpa Cbaa C
NPEANLLMAAHO 3AMNUTBAHE.

* CbAbT OT MOCAEAHA MHCTAHLMA MOXE AQ CE Bb3AbPXM OT CE3MPAHE
Ha CbAQ C NPEAMLUMAAHO 3AMUTBAHE C MOTUBM 30
HEeAONYCTUMOCT, KOUTO CA CneLMcPUYHU 3a NPOM3BOACTBOTO NPEA
CbAQ MAU TPMOYHOAA. KOraTo OCHOBAHMSITA, HOBEAEHM MPEA CbAC
MAM TOMOYHOAQ, CAEABA AQ ObAQT OBIBEHM 30 HEAOMYCTUMM,
NPEANLMAAHOTO 3AMUTBAHE HE MOXE AC CE NPUEME 3d
HEOBXOAMMO U PEAEBAHTHO 3Q TO3M CbA MAM TOMOYHAOA, 30 AC
NOCTAHOBU PELLIEHME.

= [IPMAOXKMMUTE MPABMAQ 30 HOLMOHAAHOTO MPOU3BOACTBO obaye
CAEABA AQ CMNA3BAT NIPUHUUMNUTE HAO €KBUBAAEHTHOCT U

65
edEeKTUBHOCT.
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. The right to an oral (public)

._hearing before a court in the
ontext of effective judicial
protection under Article 47(2) of
the Charter

p— Judge Beatrice Ramascanu

= =3 Sofia, 9-10 December 2021




Structure

* The key — Article 51 “implementing EU
law”

 Arficle 47 EU Charter

 Arficle 6 ECHR

* Recent case-law in the field of Article 47
 Useful resources

Revisiting previous jurisprudence




Article 51: The Charter’s “field of
application”

“1.... Charter ... addressed to the Member States only when they are
implementing Union law. They shall therefore respect the rights, observe
the principles and promote the application thereof in accordance with
their respective powers and respecting the limits of the powers of the
Union as conferred on it in the Treaties.

« 2.The Charter does not extend the field of application of Union law
beyond the powers of the Union or establish any new power or task for
the Union, or modify powers and tasks as defined in the Treaties.”




Article 52 par. 3

* |In so far as this Charter contains rights which
correspond to rights guaranteed by the
Convention for the Protection of Human Rights
and Fundamental Freedoms, the meaning and
scope of those rights shall be the same as those
laid down by the said Convention. This provision
shall not prevent Union law providing more
extensive protection.




Scope of application

« ECHR - acts and
omissions/negative,
positive obligations,
vertical, horizontal
applications

« EU Charter—only in the
context of Article 51 -
implementing EU law




Steps
Does national court implement EU law in a particular case based
on Article 51(1) Chartere

> 1. NO - no room for reference to Article 47 EU Charter, but Article
6 ECHR might be applicable — civil or criminal limb

> 2. YES

» 2.1 Identify EU law (secondary legislation) on the right to effective
legal remedy

» 2.2 checking the consistency of the secondary EU law on the
right to effective legal remedy with Article 47 EU Charter

Protection of personal data (Regulation 2016/679)

Consumer Protection Article 7(1) of the Directive
93/13/ES on unfair terms in consumer contracts

Protection of environment (Article 9(2) and (4) Aarhus
Convention

Criminal law (Directive 2016/343 on presumption of
innocence and the right to be present at the trial in
criminal proceedings

Asylum (Procedures Directive 2013/32/EU)




Steps

« 2.3 EXPLANATIONS RELATING TO THE CHARTER OF FUNDAMENTAL
RIGHTS (2007/C 303/02)

« 2.4 Use of case law of the ECtHR

* 2.5 Check - extensive protection offered by EU law




Article 47 - Right to an effective
remedy and to a fair trial

+ Everyone whose rights and freedoms guaranteed by the law of the
Union are violated has the right to an effective remedy before a
tribunal in compliance with the conditions laid down in this Article.

+ Everyone is entitled to a fair and public hearing within a reasongble
time by an independent and impartial fribunal previously established
by law. Everyone shall have the possibility of being advised,
defended and represented.

* Legal aid shall be made available to those who lack sufficient
;es.oufr_ces in so far as such aid is necessary to ensure effective access
o justice.




EXPLANATIONS RELATING TO THE CHARTER
OF FUNDAMENTAL RIGHTS (2007/C 303/02)

* The first paragraph is based on Article 13 of the
ECHR:

» “Everyone whose rights and freedoms as set
forth in this Convention are violated shall have
an effective remedy before a national
authority notwithstanding that the violation has
been committed by persons acting in an
official capacity.”




EXPLANATIONS RELATING TO THE CHARTER
OF FUNDAMENTAL RIGHTS (2007/C 303/02)

» The second paragraph corresponds to Article 6(1) of the ECHR :

* ‘In the determination of his civil rights and obligations or of ng/
criminal charge o%cunsf him, everyone is entitled to a fair an
public heonnig within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be
pronounced publicly but the press and public may be
excluded from all or part of the trial in the interests ot morals,
public order or national security in d democraflic society, where

the inferests of juveniles or the profecrion of the privare life of
rthe parties so require, or to the extent strictly necessary in rhe
opinion of the court in special circumstances where publicity
would prejudice rthe Interests of justice.’
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EXPLANATIONS RELATING TO THE CHARTER
OF FUNDAMENTAL RIGHTS (2007/C 303/02)

 In Union law, the right to a fair hearing is not confined
to disputes relating to civil law rights and obligations.
That is one of the consequences of the fact that the
Union is a community based on the rule of law as
stated by the Court in Case 294/83, ‘Les Verts' v
European Parliament (judgment of 23 April 1986,
[1986] ECR 1339).

* Nevertheless, in all respects other than their scope,
the guarantees afforded by the ECHR apply in a
similar way to the Union.
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Article 6 ECHR- quick reminder

» “Civil rights and obligations” + Criminal charge”

+ Autonomous concept Engel criteria

Q"“Genuine and serious” Q classification in domestic
“dispute” with a decisive law;
oufcome

Qnature of the offence;
O Existence of an arguable

right in domestic law Qseverity of the penalty ThoT
the person concerned risks
Q“Civil” nature of the right incurring

12



Article 6 ECHR- Principles

« 2 aspects - holding a public hearing/public pronouncement of a
judgment

« the administration of justice in secret with no public scrutiny

* By rendering the administration of justice visible, a public hearing
conftributes to the achievement of the aim of Article 6 § 1, namely
a fair trial

* Not absolute
« Distinction - first instance/appeal proceedings/civil/criminal cases

* Holding a hearing in camera- strict test based on the
circumstances of the case and the reasons advanced

General principles: in principle, litigants have a right
to a public hearing because this protects them
against While a public hearing constitutes a
fundamental principle enshrined in Article 6 § 1, the
obligation to hold such a hearing is not absolute (De
Tommaso v. ltaly [GC], 2017, § 163). The right to an
oral hearing is not only linked to the question whether
the proceedings involve the examination of witnesses
who will give their evidence orally (Ramos Nunes de
Carvalho e Sa v. Portugal [GC], 2018, § 187). To
establish whether a trial complies with the
requirement of publicity, it is necessary to consider
the proceedings as a whole (Axen v. Germany, 1983,
§ 28).

13



Oral hearing

C-348/16, Moussa Sacko, 26 July 2017

Asylum policy — Directive 2013/32/EU — Articles 12, 14, 31 and 46 —
Charter of Fundamental Rights of the European Union — Arficle 47 —
Right to effective judicial protection — Appeal against a decision
refusing an application for international protection — Whether it is
possible for the court to adjudicate without hearing the applicant

No provision as such in Arficle 46 on holding a hearing before the court
hearing the appeal (decision rejecting an application for international
protection, including decisions dismissing the application as manifestly
inadmissible or unfounded)
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Steps
principle of sincere cooperation (Art. 4(3) TEU) - it is for the courts of
the MS to ensure judicial protection of a person’s rights under EU law

Article 19(1) TEU require MS to provide remedies sufficient to ensure
effective legal protection in the fields covered by EU law

Consistency of the remedy provided for in Article 46 of Directive

2013/32 with Article 47 EU Charter (C-682/15, Berlioz Investment Fund,

par. 44)

Distinction — first instance court/appeal proceedings

15



Standard

« No hearing in appeals procedure - Chapter V of Directive 2013/32 =
restriction of the rights of the defence, as a part of the principle of
effective judicial protection

» Not an absolute right - restrictions must corresponds to objectives of
general interest pursued by the measure in question and that they
do not entail, with regard to the objectives pursued, a
disproportionate and intolerable interference which infringes upon
the very substance of the rights guaranteed

« Article 47 EU Charter must be interpreted in the light of Article 6
ECHR, as the first and second paragraphs of that article correspond
to Arficle 6(1) and Article 13 of the ECHR ( C-205/15, par. 40, 41)

16



Standard (2)

* Arficle 6(1) ECHR does not impose an absolute obligation to hold a
public hearing and does not necessarily require that a hearing be
held in all proceedings.

» Neither the second paragraph of Article 47 of the Charter nor any
other provision thereof imposes such an obligation

> BUT

+ infringement of the rights of the defence and the right to effective
judicial protection must be examined in relation to the specific
circumstances of each case, including the nature of the act at
issue, the context in which it was adopted and the legal rules
governing the matter in question

17



Compare to ECHR

Par. 47

+...fhere is no need for a hearing where the case does not raise any
questions of fact or law that cannot be adequately resolved by
referring to the file and the written submissions of the parties
(judgment of 4 June 2015, Andechser Molkerei Scheitz v
Commission, C-682/13 P, not published, EU:C:2015:356,

paragraph 46, which refers to the judgment of the ECtHR of

12 November 2002, Doryv.Sweden,
CE:ECHR:2002:1112JUD002839495, § 37)".
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Conclusion

the factual circumstances leave no doubt as to whether that
decision was well founded, on condition that:

1. first, during the proceedings at first instance, the applicant was
given the opportunity of a personal interview on his or her
application for infernational protection, in accordance with
Article 14 of the directive, and

2. the report or tfranscript of the interview was placed on the case-
file, in accordance with Article 17(2) of the directive, and,

3. the court hearing the appeal may order that a hearing be
conducted if it considers it necessary for the purpose of ensuring
that there is a full and ex nunc examination of both facts and points
of law, as required under Article 46(3) of the directive.
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CJEU case-law- reference 1o ECHR

C-279/09, DEB, para. 32.

C-682/15, Berlioz, para. 44, 54;

Ofis, and others, C-199/11, paras. 46-47;
C-205/15, para. 40

C-682/15, Berlioz Investment Fund, 16 May 2017, 30 June
2016, Toma and Biroul Executorului Judecatoresc Horatiu-Vasile
Cruduleci, C-205/15,, paragraphs 40 and 41
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Resources

« https://fra.europa.eu/en/eu-charter/article/48-presumption-
innocence-and-right-defence

* https://www.echr.coe.int/documents/quide art 6 eng.pdf

+ https://www.echr.coe.int/documents/guide_art_é6_criminal_eng.

pdf

21

21



22



MpaBoTO HA YCTHO
(Nny6AM4YHO) rAeACHE HO AeAO
NpeA CbA B KOHTEKCTA HA
edpeKTUBHATA CbAEOHA
3CLLLUTA CBFAACHO YAEH 47(2)
oT XapTaTta

Cvamg beatpmc PaOMmackaHy

Codomsd, 9-10 aekemspm 2021 r.




CTpyKTYypaQ

* KAKOYOBO 3HAYEHME — YAEH 51 ,,MPpUAAraHe
HO NPABOTO HA ECH

*YaeH 47 ot Xaptata Ha EC

* YAeH 6 ot EKTH

* CKOPOLLIHO CbAEDOHAO MPAKTMKA MO YAEH 47
* [TOA€3HU U3TOYHULLU

[peraea HA NPEAXOAHO IOPUCTIDYAEHLLMS




YAaeH 51: ,[IPUAOXHO noAe” Ha
XapTaTta

»1. ... XOpPTA Ce OTHACAT 3A ... AbPXABUTE-YAE€HKM EAUHCTBEHO KOraTo
TE NpUAAraTt NnpasoTo Ha Cbio3a. B TO3M CMUCDHA T€ 3AQ4UTAT NPABATA,
CNA3BAT NPUHUMMIUTE U HOCBLPYABAT TAXHOTO MNPUAArAHE B CbOTBETCTBME
CbC CBOMUTE KOMMETEHUUU U MPU 3A4YUTAHE HO NPEAOCTABEHUTE B
Aorosopurte KoMmneTeHumMuTe Ha Colo3a.

2. Hactosawata XapTa He pasLimMpsaBda NPUAOXKHOTO NMOAE HA NPABOTO
Ha Cblo3a U13BbH KOMMETEHUMMTE HA Cblo3a, HE Cb3AABA HUKAKBU HOBM
KOMMNEeTEHUUU UAK 30AQ4HM 3a Cbio3a U HE NPOMEHA KOMNETEHUUUTE U
3aAQ4YUTE, OnpeaeAeHn B AorosopuTte.”




YaeH 52 (3)

¢ AOKOAKOTO HACTOSLLLATO XAPTA CbAbPXKA
NpaBd, CbOTBETCTBALUM HA NPABA,
FAPAHTUPAOHM OT EBPONEMCKATA KOHBEHLMS 30
30LWMTA HO NPABATA HA YOBEKA M OCHOBHMTE
CBOOOAU, TEXHMAT CMUCBA U OOXBAT CO CbLUUTE
KOTO AQAEHUTE MM B MOCO4YEHATA KOHBEHLMA.
Tasm pasnopeAdba He npeym NPaBoTo HA Chio3a
AQ MPEAOCTABS NO-LUMPOKA 3ALLUTA.




O6XBAT HA NMPUAOXKEHHUE

 EKINY — AencTsmsa u
Oe3AEeNCTBUA/OTPULLATEAHM,
NOAOXMTEAHU 3AABAXKEHMS,
BEPTUKAAHO, XOPU3OHTAAHO
NPUMAQraHe

« Xapta Ha EC — eAMHCTBEHO B
KOHTEKCTA HA YAEH 51 —
EgMAoroHe HQ MPABOTO HA




Ctvnku

HOUMOHOAHUST CbA MPUAATA AW NPABOTO HA EC MO AGAEHO AEAO Bb3
OCHOBQO Ha YAeH 51(1) ot XapTarae

» 1. HE = HAMQ Bb3MOXXHOCT 30 NO30BABAHE HA YAEH 47 OT XapT1aTq,
HO YAeH 6 OT EKINMY moxxe AQ ObAE MPUAOKMM — TPCAXKAOHCKM UAM
HAKQ3ATEAEH ACMEKT

> 2. AA

* 2.1 OnpeaeAsiHe HaO NPAaBOTO HA EC (BTOPMYHO 3AKOHOAOQTEACTBO)
OTHOCHO MPABOTO HO €JPEKTMBHO MPABHO CPEACTBO 3Q 3ALLMTA

* 2.2 MpoBepKa HA MOCAEAOBATEAHOCTTA HA BTOPUYHOTO MPABO HA
EC OTHOCHO NPOBOTO HAO €DEKTMBHO MPABHO CPEACTBO 34
3ALLUMTA C YAEH 47 oT XapTtarta Ha EC

3ALLUUMTA HO AMYHUTE AQHHM (PeranameHT 2016/679)

3awmTa Ha notpebuteamte YaeH 7(1) or AmpekTmea
93/13/EMO OTHOCHO HEPABHOMPABHUTE KAQY3M B
AOFOBOPU C MOTPEOUTEAM

3ALMTA HO OKOAHATA CpeAd (YAeH 9(2) n (4) ot
KoHBeHumata ot Opxyc

HakasateAHo npaso (Anpektmea 2016/343 OTHOCHO
NPE3YMMUMATA 30 HEBUMHOBHOCT M HA MPABOTO HA
AMLLATA AQ MPUCHCTBAT HO CbAEOHMA NPOLLEC B
HOKO3ATEAHOTO MPOM3BOACTBO

Yoexuiie (Ampektmnea 2013/32/EC OTHOCHO
npoLueAypm)




Ctvnku

. 2.3 PA3ICHEHUY OTHOCHO XAPTATA HA OCHOBHMTE MPABA
(2007/C 303/02)

* 2.4 U3noA3BAHe HA NpaktmkaTa Ha ECIMY

* 2.5 NpoBepka — 0OXBATHA 3ALLIMTA CIAQCHO MpaBoTo HA EC




YAeH 47 - MNMpaBo HaO edPEeKTUBHU
NPABHU CPEACTBA 34 3ALLUTA M HA
cnpaBeAAUMB cbAebeH npouec

* BCeku, YMmto nNpaBa 1 CBOBOAMU, TAPAHTUPAHM OT MPABOTO HO CblO3Q,
Ca OUAM HAPYLLEHU, MMA MPABO HO €dOEKTMBHU MPABHUM CPEACTBA
30 30LLMTA MPEA CbA B CbOTBETCTBME C NMPEABUMAEHUTE B HOCTOALLLMA
YAEH YCAOBMS.

« Bcekun MAMa MPaBO HEFOBOTO AEAO AA BbAE A€ AQHO CNPABEAAUBO U
Ny6AUYHO B PA3YMEH CPOK OT HE3CBMCUM M BE3MNPUCTPACTEH ChbA,
NPEABOPUTEAHO Cb3ACGAEH CbC 30KOH. BCEKM MMA Bb3MOXHOCTTA AQ
ObAE CbBETBAH, 3ALLIMTABOH M MPEACTOBASBAH.

* Ha AMLATA, KOMUTO HE PA3MOAQraT C AOCTATbYHO CPEACTBA, CE
NPEAOCTABS MPABHA MOMOLLL, AOKOAKOTO TA3M MOAOLLL €
HEODOXOAMMA, 30 AQ CE OCUTYPU PECAEH AOCTLIM AO MPABOCHAME.




PA3ACHEHUA OTHOCHO XAPTATA HA
OCHOBHMTE MNMPABA (2007/C 303/02)

* [1bpPBMAT MApArpado ce OCHOBABA HA YA€H 13 Ot
EKTTH:

 ,Bcekn, ymmto npasa 1 cBOOOAM,
NPOBBL3rAQCEHM B TO3M KOHBEHLMS, CA
HOPYLLUEHM, MMQA MNPABO HO €OUKACHM NPOABHM
CPEACTBA 30 TIXHATA 3ALLMUTA MPEA CbOTBETHUTE
HALMOHAAHM BAQCTU, AOPU M HOPYLLIEHMETO AQ
€ M3BbPLLUEHO OT AULLA, AEMCTBALLLM MPU
YINPOXKHABOHE HAO CAYXKEOHM COYHKLMM. "




PA3ACHEHUA OTHOCHO XAPTATA HA
OCHOBHMTE MNMPABA (2007/C 303/02)

Bropuar naparpado otroBaps HA YAeH 6(1) ot EKMNY:

, BCIKO AMLE, Npy peLLaBAHETO HA MNPABEH CMOP OTHOCHO HEroBUTE
FPAXKAQHCKM MPABA M 3AAbAXKEHMS MAM OCHOBATEAHOCTTA HO KAKBOTO M
AQ € HOKQ3ATEAHO OBBUHEHME CPELLLY HEFO, MMA MPABO HA
CMPABEAAMBO M MYOAMYHO TAEAQHE HQ HETOBOTO AEAO B PA3YMEH CPOK,
OT HE3ABUCHM M BE3MPUCTPACTEH CbA, Cb3AAAEH B CbOTBETCTBME CbhC
3akoHa. CbaebHOTO pelueHue ce 0b6saBaBa nybAuMYHO, HO NpecaTd U
ny6AMKATA MOTAT AQ OBLAQT OTCTPAHSBAHMU MO BDEME HA LLeAUS UAU
HA YACT OT CbAEOHMA NpoLeC B UHTepeC HA HDABCTBEHOCTTAQ,
obLWecTBeHATA M HAUMOHAAHATA CUIYPHOCT B €AHO A@EMOKPATUYHO
obLLEeCcTBO, KOraTO TOBA CE U3UCKBA OT UHTEPECHTE HA
HEeNMbAHOAETHUTE AULLO UAU 3A 3ALUMTA HO AUNHUS DKUBOT HO CTPAHUTE
Mo A@AOTO MAU, CaOMO B HEOBOXOAUMMATA CriopeA CbAQ CTENEH, B
CAYyYaUTe, KOraTo nopaan ocobeHn obcTosTeAcTBA nyOAUYHOCTTA 61
HAHECAQ BpeAQ HQ UHTepeCcUTe HA NpaBOCbAUETO. "
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PA3ACHEHUA OTHOCHO XAPTATA HA
OCHOBHMTE MNMPABA (2007/C 303/02)

* B npaBoTo Ha Cbl03a NPABOTO HO CMPABEAAMBO
AEACHE HO AEAOTO HE € OFPAHMUYEHO A0 CnopoBe,
CBBbP3CaHM C FPAXKACGHCKU NPABA U 3AABAXKEHMUSA. TOBA
€ €AHO OT CAEACTBMATA OT JOAKTA, Y& Chio3bT €
NPOBOBA OOLLIHOCT, KOKTO CbABT MOCOYBA MO AEAO
294/83, ‘Les Verts' v European Parliament (peLueHmne
oT 23 anpuA 1986 ., [1986] ECR 1339).

* Bbnpeku ToBA, C U3KAIOHEHUE HA MPUAOXKHOTO UM
NOAE, rapaHumuTe, npeasmaeHu ot EKIMY, ce
MPUAAraT NO CXO0AEH Ha4uH B Cblosa.
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YAeH 6 EKMY - KpaTKo NPUNOMHSIHE

»PAXAQHCKM NpaBaA M
30ABAXKEHMUSA

e ABTOHOMHO MOHATME

Q ,,AeNCTBUTEAEH U CEPUO3EH"
,CMop" C PELUMTEAEH M3XOA

O HaAmyme HO 3ALLMUTUMO
MPABO B HALUMOHOAHOTO
30KOHOAQTEACTBO

a ,,[paXAQHCKO" eCTEeCTBO HA
NPQABOTO

,HakasaTeAHo o6BUHEHHE"
Kputepumrte ,,EHren”

U Kaacudomkaumg B
HALLMOHAAHOTO MPABO;

U ECTecTtBO HO HOPYLLUEHUETO;

0 CypOBOCT HO HOKA3AHUETO,
KOETO 3aCEerHaToTo AMLLE
MOXE AQ MoHece
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YAaeH 6 EKIMY - NMpuHuunu

* 2 acnekTda — NPOBEXAAHE HA MYOAMYHO 3aCeAAHME/NTYOANYHO
O0sBABAHE HO CbAEDHOTO peLueHme

* TAQMHO NPABOPA3ACBAHE BE3 MYDAMYHA MPOBEPKA

* KaTto npasm NpaBOpA3AOBAHETO BUAUMMO, MYDAMYHOTO 3AQCEAQHUE
AOMPUHACH 30 MOCTUTAOHE HA LLEATA HO YAEH 6 § 1, O MUMEHHO
CMNpaBEAAMB CbaeDEH NpOoLEC

* He e abcoAloTHO

* PasrpaHu4yeHme — nbpBA MHCTAHLMSA / OOXAABAHE / TPCXKAQHCKM /
HAKA3ATEAHU AEAQ

* MNpoBeXAAQHE HA 30KPMUTO 30CEAAHME — CTPOrA NPOBEPKA Bb3
OCHOBQ HO OBCTOSITEACTBATA HA AEAOTO M MOCOYEHUTE MOTUBM

OOBLM NPUHLMMAM: MO MPUMHUMMN YYOCTHULUTE B
CbAeOEH NpoLeC MMAT MNPABO HA MYOAMYHO
M3CAYLLBAHE, 3ALLLOTO TOBA M 3ALLMTABA.

[TyOAMYHOTO 3aCEAQHUNE MPEACTABAIBA OCHOBHO
MPAOBO, 3OAETHAAO B YAEH 6 § 1, HO 30ABAXEHMETO 34
NPOBEXAOHE HA TAOKOBA 30CEAQHUE HE € ADCOAIOTHO
(De Tommaso v. Italy [[K], 2017, § 163). NMpasoTo HAO
YCTHO M3CAYLLBOHE € CBbP3AHO HE CAMO C BbMPOCA
AQAM MPOU3BOACTBOTO BKAKOYBA PA3MUT HO CBUMAETEAM,
KOMTO AQBAT MOKA3AHUA YCTHO (Ramos Nunes de
Carvalho e Sa v. Portugal [TK, 2018, § 187). 3a aa ce
NPELLEHN AOAM ACQAEH MPOLLEC CMNA3BA M3UMCKBAHETO
30 NYBAMYHOCT, TPSIOBAO AQ Ce PA3rAEAQ
MNPOU3BOACTBOTO KATO LUAAO (Axen v. Germany, 1983, §
28).
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YCTHO U3CAYLUBAHE

e (C-348/16, Moussa Sacko, 26 ioam 2017 .

* [MoAmnTmka 3a yoexumue — Ampektmea 2013/32/EC —YHaeH 12, 14, 31 u
46 — XapTA HO OCHOBHMTE MPABA HA EBpONemnckma coulo3 — YaeH 47 —
MNpaBO HO ePeKTMBHA CbAEOHA 3aLLMTA — OOXAABAHE HA peLLEHUE
30 OTKA3 HO MOADQ 30 MEXAYHAPOAHA 30KPUAQ — Bb3MOXHO AU €
CbABT AQ C€ NMpomnsHece Be3 AQ M3CAYLLA XXOADOMOAATEAS

* BuyAaeH 46 He ce CbAbPXKA Pa3nopPeAda OTHOCHO MPOBEXACHETO HA
30CEAQHME NPEA CbA 30 PA3FAEXAOHE HO OOXAABAOHE (peLueHme 3a
OTXBbPAIHE HO MOADQA 30 MEXAYHAPOAHA 3AKPUAQ, BKAIOYUTEAHO
PELLIEHUS, C KOUTO CE OTXBbPAS MOADA KATO 9BHO HEAOMYCTUMA MAM
HeOoOOCHOBAHA)
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Ctvnku

MPUHLLMM HO AOSAHO CBTPYAHMYECTBO (YAEH 4(3) AEC) - CbAMAMLLLOTO
Ha AY CAEABA AQ TAPAHTHMPAT CbAEOHATA 3ALLLMTA HO NPABATA HA
AMLLATA CbIAQCHO NMPaBOTO HA EC

YaeH 19(1) AEC m3mcksa oT A4 AC NPEeAOCTABAT MPABHM CPEACTBA,
HEODBXOAMMM AC OCUTYPSIT ECOEKTMBHA MPABHA 3ALLIMTA B ODAQCTUTE,
OOXBAHATM OT NPABOTO Ha EC

NOCAEAOBATEAHOCT HO CPEACTBATA 30 3ALLUMTA, MPEABUAEHM B YAEH 46
oT AmpekTtmea 2013/32 ¢ yaeH 47 ot Xaptata Ha EC (C-682/15, Berlioz
Investment Fund, naparpadd 44)

PasrpaHuyeHme — MbPBOMHCTAHLMOHEH CbA / OOXAABAHE
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CTtaHaAapT

* bes nscayLuBaHe npm obxaABaHe — F'aasa V ot Ampektmea 2013/32 =
orpaHuyaBaHe HA NPABATA HA 3ALLLMTA KATO YACT OT MPUHLLMNA HA
edoekTMBHAO CbAEDHAO 3aLLMTA

* He e abCOAIOTHO NPABO — OrPAHMYEHMATA TPIOBA AQ OTTOBAPAT HA
LeAnTe OT OBLL MHTePEC, NPECAEABAHM OT BBIIPOCHATA MAPKA U Ye He
MPEAMOAQraT Mo OTHOLLEHUE HA MPECAEABAHUTE LIEAM
HEerNPONOPLMOHAAHA M HEMOHOCUMA HOMECQA, KOATO HAPYLLIABA
CamMQaTa CbLUHOCT HQ rApaHTUPAHUTE MPABA

* YaeH 47 o1 XapTata Ha EC cAeABO AQ Ce TbAKYBO B CBETAMHATA HA
YAeH 6 oT EKIMY, Tb KOTO MbPBMAT U BTOPUAT NARArPAdd HA TO3M YAEH
OTroBAPST HA YAEH 6(1) nuyaeH 13 ot EKIMH (C-205/15, naparpadp 40, 41)
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CtaHaapT (2)

* YaeH 6(1) ot EKIMY He HaAaQra aBCOAIOTHO 3AABAXKEHME 3Q NPOBEXACHE
HO MYDAMYHO TAEAOHE U HE M3NCKBA HEMPEMEHHO MPOBEXAAHETO HA
M3CAYLLIBOHE MPW BCUMYKM MPOU3BOACTBA.

* Huto BTOPUAT Naparpadd HA YAEH 47 OT XapTATA, HUTO APYra HEUHA
pa3nopeAdba HOAQra TOKOBA M3MCKBAHE.

» HO

* HapyLueHmaTa HO NPABATA HA 3ALLUMTA M HO NPABOTO HO €DEKTUBHA
CbAEOHA 3ALLUMTA CAEABA AQ CE PA3IAEXAAT BbB BOb3KO € KOHKPETHUTE
06CTOATEACTBA HAQ BCEKU CAYHAU, BKAIOYMTEAHO €CTEeCTBOTO HA
BbMPOCHMSA AKT, KOHTEKCTQ, B KOMTO € MPMUET, U 3AKOHOBUTE MPABMAQ,
KOUTO C€ MPUAAraT KbM CbOTBETHATA MATEPMUS
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CpasHeHue ¢ EKINY

Naparpadp 47

y...HE € HEOBXOAMMO M3CAYLLIBOHE, KOrATO AEAOTO HE MOBAMIQ
BbNPOCK MO OAKTUTE UAM MPABOTO, KOUTO HE MOTAT AQ ObAAT
PEeLLIEHN OAEKBATHO YPE3 MO30BABAHE HO AOCUETO U MUCMEHMTE
CTAOHOBULLLO HO CTPpAHUTE (peLlueHmne ot 4 toHm 2015 1., Andechser
Molkerei Scheitz v Commission, C-682/13 P, HenybAMKYBAHO,
EU:C:2015:356, naparpad 46, KOUTO Ce€ NMO30BABA HA PELLUEHMETO
Ha ECIMH o1 12 HoemBpum 2002 1., Doryv.Sweden,
CE:ECHR:2002:1112JUD002839495, § 37)."
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3akKAlOHEeHue

PAKTUYECKMTE ODCTOATEACTBA HE OCTABAT ChbAMHEHMUE, YE
peLLeHMEeTo € OBOCHOBAHO, MPU YCAOBME Ye:

1. MbPBO, MO BpeEME HA NMPOU3BOACTBOTO HA MbPBA UHCTAHLMUSA
KAHAMAQTBLT € MMOA Bb3MOXHOCT 30 AMHHO MHTEPBIO OTHOCHO
MOADATA 30 MEXAYHAPOAHA 30KPUAQ CbIAQCHO YAEH 14 OT
AMPEKTMBATA U

2. AOKAQABT UAM 3AMUCHT OT MHTEPBIOTO CA HA PA3MNOAOXKEHME B
AOCUMETO CbIAACHO YAEH 17(2) OT AMpeKkTmBaTa, U

3. CbABT, KOMTO PA3FAEXAQ XXAADATA, MOXE PA3MNOPEAU
NMPOBEXACQHETO HA 3ACEAQHME, OKO MNPELLEHM, YE € HEODXOAMMO 3Q
LLEAUTE AQ CE OCUIYPU LUSAOCTHO M €X NUNC PA3FAEXAQHE HA
JoaKTUTE U MPABHUTE BbIMPOCU, KOKTO CE M3MCKBA CbIAQCHO YAEH
46(3) ot AMpekTmBaTa.
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CpaBHeHue

20
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[MpakTmka Ha CEC — no30BABAHE HA
EKTY

C-279/09, DEB, naparpadp 32.

C-682/15, Berlioz, naparpadou 44, 54;

Otis, and others, C-199/11, naparpadon 46-47;
C-205/15, naparpado 40

C-682/15, Berlioz Investment Fund, 16 main 2017 r., 30 toHn 2016 1.,

Toma and Biroul Executorului Judecdatoresc Horatiu-Vasile
Cruduleci, C-205/15, naparpadom 40 u 41
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U3TOYHUUM

« https://fra.europa.eu/en/eu-charter/article/48-presumption-

innocence-and-right-defence

* https://www.echr.coe.int/documents/quide art 6 eng.pdf

+ https://www.echr.coe.int/documents/guide_art_é6_criminal_eng.

pdf
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- Baaroaaps Bu 3a

3SHMMOHMETO!
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Restrictions on Article 47 of the EU Charter
Structure :

1) Introduction - application of Article 47
of the Charter in Member States / by
the institutions of the EU
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Restrictions on 47 of the EU Charter

TITLE VI - JUSTICE

Article 47
Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the
Union are violated has the right to an effective remedy before a
tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal previously established
by law. Everyone shall have the possibility of being advised, defended
and represented.

Legal aid shall be made available to those who lack sufficient resources
in so far as such aid is necessary to ensure effective access to justice.

Article 47 of the Charter guarantees the right to an effective remedy and to a fair
trial and it sits alongside other fundamental procedural rights enshrined in Title VI
of the Charter on ‘Justice’ —

Article 48 Presumption of innocence and right of defense ;

Article 49 Principles of legality and proportionality of criminal offences and
penalties and

Article 50 Right not to be tried or punished twice in criminal proceedings for the
same criminal offence.




Restrictions on 47 of the EU Charter
Judgment of 16 December 1976, Rewe-Zentralfinanz and Rewe-Zentral, 33/76

In accordance with the principle of loyal cooperation enshrined in
Article 4(3) TEU, the detailed procedural rules governing actions for
safeguarding an individual’s rights under European Union law must be

must not render impossible in
no less favorable than those . . e
o . practice or excessively difficult
governing similar domestic . :
actions the exercise of rights conferred

by E Union |
and y European Union law

See also Judgment of 6 October 2021, Consorzio Italian Management and Catania
Multiservizi, C-561/19, EU:C:2021:799




Restrictions on 47 of the EU Charter

Article
51 (1)

Article

L) Charter

Article
267
TFUE

* Judgment of 16 November 2021, WB and Others, C-748/19 to C-754/19,
EU:C:2021:931

59 Article 19 TEU, which gives concrete expression to the value of the rule of law affirmed
in Article 2 TEU, entrusts the responsibility for ensuring the full application of EU law in all
Member States and the judicial protection that individuals derive from EU law to national
courts and tribunals and to the Court of Justice (judgment of 2 March 2021, A.B. and
Others (Appointment of judges to the Supreme Court — Actions), C-824/18,
EU:C:2021:153, paragraph 108 and the case-law cited).

60 In that regard, as provided for by the second subparagraph of Article 19(1) TEU, it is for
the Member States to establish a system of legal remedies and procedures ensuring for
individuals compliance with their right to effective judicial protection in the fields covered
by EU law (judgment of 2 March 2021, A.B. and Others (Appointment of judges to the
Supreme Court — Actions), C-824/18, EU:C:2021:153, paragraph 109 and the case-law
cited).

61 As is apparent from settled case-law, the principle of the effective judicial protection of
individuals’ rights under EU law, referred to in the second subparagraph of Article 19(1)
TEU, is a general principle of EU law stemming from the constitutional traditions common
to the Member States, which has been enshrined in Articles 6 and 13 of the Convention for
the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 4




November 1950, and which is now reaffirmed by Article 47 of the Charter of Fundamental
Rights of the European Union (‘the Charter’) (judgment of 2 March 2021, A.B. and Others
(Appointment of judges to the Supreme Court — Actions), C-824/18, EU:C:2021:153,
paragraph 110 and the case-law cited).

62 As regards the material scope of the second subparagraph of Article 19(1) TEU, that
provision refers to the ‘fields covered by Union law’, irrespective of whether the Member
States are implementing Union law within the meaning of Article 51(1) of the Charter
(judgment of 2 March 2021, A.B. and Others (Appointment of judges to the Supreme
Court — Actions), C-824/18, EU:C:2021:153, paragraph 111 and the case-law cited).

75 Article 267 TFEU does not empower the Court to apply rules of EU law to a particular
case, but only to rule on the interpretation of the Treaties and of acts adopted by the EU
institutions, providing, inter alia, the referring court, on the basis of the material in the
case file, with interpretations of EU law which may be useful to the referring court in
assessing the effects of one provision of EU law or another (see, to that effect, judgment
of 6 October 2021, W.Z. (Chamber of Extraordinary Control and Public Affairs of the
Supreme Court — Appointment), C-487/19, EU:C:2021:798, paragraphs 132 and 133 and
the case-law cited).

* Article 47 of the Charter is a powerful tool

* Ex.Judgment of 27 June 2013, Agrokonsulting-04, C-93/12, EU:C:2013:432

* Opinion of advocate general Bobek in Banger, C-89/17, EU:C:2018:570, points 99 -107
* More extensive protection

It follows from Article 52(3) of the Charter that, in so far as Charter rights correspond to
rights in the ECHR, the meaning and scope of those rights, including authorised
limitations, are the same as those in the ECHR, but EU law may provide more extensive
protection.

* Article 47 of the Charter has a wider scope ratione materiae, since it applies where the
rights and freedoms guaranteed by EU law are violated whether or not set out in the
Charter, as compared to Article 13 ECHR which requires a violation of the rights and
freedoms set forth in the ECHR ;

* The first paragraph of Article 47 of the Charter provides for an effective remedy before
a tribunal as compared to a national authority in the case of Article 13 ECHR ; and

* As compared to Article 6(1) ECHR, the right to a fair trial enshrined in the second
paragraph of Article 47 of the Charter is not limited to civil rights and obligations and
criminal charges.



Restrictions on 47 of the EU Charter

TITLE VII - GENERAL PROVISIONS GOVERNING THE INTERPRETATION AND APPLICATION OF THE CHARTER

Article 52
Scope and interpretation of rights and principles

1. Any limitation on the exercise of the rights and freedoms
recognised by this Charter must be provided for by law and respect the
essence of those rights and freedoms. Subject to the principle of
proportionality, limitations may be made only if they are necessary and
genuinely meet objectives of general interest recognised by the Union
or the need to protect the rights and freedoms of others.

Article 47 Charter aims at individual rights protection and the effective enforcement of
EU law

Limitations : Analysis of Article 52 (1) of the Charter

That provision permits justified limitations on the exercise of the rights and freedoms
recognized in the Charter under certain conditions

Relationship with the principle of effectiveness?




Restrictions on 47 of the EU Charter

1. Court fees

In principle, legal fees contribute to the proper
functioning of the judicial system

...however

* Judgment of 6 October 2015, Orizzonte Salute, C-61/14, EU:C:2015:655

72 The levying of multiple and cumulative court fees within the same administrative
judicial proceedings is not, in principle, contrary to Article 1 of Directive 89/665, read in
the light of Article 47 of the Charter, or to the principles of equivalence and effectiveness.

73 As a rule, such levying contributes to the proper functioning of the judicial system,
since it amounts to a source of financing for the judicial activity of the Member States and
discourages the submission of claims which are manifestly unfounded or which seek only
to delay the proceedings.

¢ Other cases




Restrictions on 47 of the EU Charter

2. Court fees

Article 47 of the Charter (and the principle of effectiveness) require
that :

* Litigation should not be prohibitively expensive
* Costs should not represent an insurmountable obstacle or

* Make it in practice impossible or excessively difficult to exercise the
rights conferred by the EU legal order - for example a proportional

stamp fee

* Judgment of 11 April 2013, Edwards and Pallikaropoulos, C-260/11, EU:C:2013:221 -
Access to justice in environmental matters

27 Next, it must be pointed out that the requirement that litigation should not be
prohibitively expensive concerns all the costs arising from participation in the judicial
proceedings (see, to that effect, Commission v Ireland, paragraph 92).

28 The prohibitive nature of costs must therefore be assessed as a whole, taking into
account all the costs borne by the party concerned.

33 Moreover, the requirement that the cost should be ‘not prohibitively expensive’
pertains, in environmental matters, to the observance of the right to an effective remedy
enshrined in Article 47 of the Charter of Fundamental Rights of the European Union, and
to the principle of effectiveness, in accordance with which detailed procedural rules
governing actions for safeguarding an individual’s rights under European Union law must
not make it in practice impossible or excessively difficult to exercise rights conferred by
European Union law (see, inter alia, Case C-240/09 Lesoochrandrske zoskupenie VLK
[2011] ECR I-1255, paragraph 48).

* Judgment of 28 July 2016, Ordre des barreaux francophones et germanophone and




Others, C-543/14, EU:C:2016:605

31 However, according to the case-law of the Court, relating to several areas other
than VAT law, the imposition of such costs can be challenged in the light of the right to an
effective remedy guaranteed by Article 47 of the Charter only where those costs
represent an insurmountable obstacle (see, by analogy, judgment of 22 December 2010 in
DEB, C-279/09, EU:C:2010:811, paragraph 61, and order of 13 June 2012 in GREP,
C-156/12, not published, EU:C:2012:342, paragraph 46) or where they make it in practice
impossible or excessively difficult to exercise the rights conferred by the EU legal order
(see, by analogy, judgment of 6 October 2015 in Orizzonte Salute, C-61/14,
EU:C:2015:655, paragraphs 48, 49 and 58).

* See also judgment of 15 March 2018, North East Pylon Pressure Campaign and
Sheehy, C-470/16, EU:C:2018:185, point 55

* Judgment of 4 October 2018, Kantarev, C-571/16, EU:C:2018:807

138 By contrast, it cannot be ruled out that a proportional fee, capped at 4% of the
value in dispute does not represent an insurmountable obstacle to the exercise of the
action for damages, in particular, if there is no possibility of exemption from the payment
of such a fee, which is for the referring court to ascertain.

* Judgment of 13 September 2018, Profi Credit Polska, C-176/17, EU:C:2018:711

70 It follows that detailed procedural rules such as those at issue in the main
proceedings, in that they require the consumer to adduce within two weeks of service of
the order for payment the factual and legal elements that enable the court to carry out
the assessment and penalise him by the way in which the court fee is calculated, give rise
to such a risk.



Restrictions on 47 of the EU Charter

3. Court fees

The right to an effective remedy before a court, enshrined in Article 47 of the Charter apply to
both natural and legal persons

It is for the national court to ascertain whether the conditions for granting legal aid constitute a
limitation on the right of access to the courts which undermines the very core of that right;
whether they pursue a legitimate aim; and whether there is a reasonable relationship of
prgportionallty between the means employed and the legitimate aim which it is sought to
achieve.

Ex. - the fact that the good conduct guarantee (public procurement law) may reach a substantial
amount cannot lead to the conclusion that the obligation to give such a guarantee undermines
the fundamental content of the right to an effective remedy since, in any event, that
guarantee, cannot be kept by the contracting authority, whatever the outcome of the action.

The exemption from the court stamping fees en%oyed by legal persons governed by public law
does not secure by itself a procedural advantage for those legal persons.

* Judgment of 22 December 2010, DEB, C-279/09, EU:C:2010:811

The principle of effective judicial protection, as enshrined in Article 47 of the Charter of
Fundamental Rights of the European Union, must be interpreted as meaning that it is not
impossible for legal persons to rely on that principle and that aid granted pursuant to that
principle may cover, inter alia, dispensation from advance payment of the costs of
proceedings and/or the assistance of a lawyer.

In that connection, it is for the national court to ascertain whether the conditions for
granting legal aid constitute a limitation on the right of access to the courts which
undermines the very core of that right; whether they pursue a legitimate aim; and
whether there is a reasonable relationship of proportionality between the means
employed and the legitimate aim which it is sought to achieve.

In making that assessment, the national court must take into consideration the
subject-matter of the litigation; whether the applicant has a reasonable prospect of
success; the importance of what is at stake for the applicant in the proceedings; the
complexity of the relevant law and procedure; and the applicant’s capacity to represent
himself effectively. In order to assess the proportionality, the national court may also take
account of the amount of the costs of the proceedings in respect of which advance
payment must be made and whether or not those costs might represent an
insurmountable obstacle to access to the courts.




With regard more specifically to legal persons, the national court may take account of
their situation. The court may therefore take into consideration, inter alia, the form of the
legal person in question and whether it is profit-making or non-profit-making; the
financial capacity of the partners or shareholders; and the ability of those partners or
shareholders to obtain the sums necessary to institute legal proceedings.

* See also order of 13 June 2012, GREP, C-156/12, not published, EU:C:2012:342

* Judgment of 30 June 2016, Toma and Biroul Executorului Judecatoresc Horatiu-Vasile
Cruduleci, C-205/15, EU:C:2016:499

50 In the light of that objective, the Court must concur with what is said by the
Romanian, Spanish, French and Polish Governments and by the European Commission,
that the exemption from the court stamping fees enjoyed by legal persons governed by
public law in procedures such as that at issue in the main proceedings does not secure by
itself a procedural advantage for those legal persons since, as the Romanian Govenment
stated, the payment of those fees by such persons is attributed to the consolidated
national budget, which also finances the services provided by the courts.

* judgment of 15 September 2016, Star Storage and Others, C-439/14 and C-488/14,
EU:C:2016:688

50 It must be held that, in the cases in the main proceedings, the legal basis for the
good conduct guarantee is clearly and precisely defined by the OUG No 34/2006, so that it
must be regarded as being provided for by the national legislation (see judgments of
27 May 2014, Spasic, C-129/14 PPU, EU:C:2014:586; of 6 October 2015, Delvigne,
C-650/13, EU:C:2015:648, paragraph 47; and of 17 December 2015, WebMindLicenses,
C-419/14, EU:C:2015:832, paragraph 81). Furthermore, the fact that the good conduct
guarantee may reach the substantial amount of EUR 25 000 or EUR 100 000 cannot lead
to the conclusion that the obligation to give such a guarantee undermines the
fundamental content of the right to an effective remedy since, in any event, that
guarantee, cannot be kept by the contracting authority, whatever the outcome of the
action.

%k %k %k

* Order of 13 January 2017, ldromacchine and Others v Commission, T-88/09 DEP,
EU:T:2017:5

50 It should be observed, in this regard, that, except in the case of legal aid, which is
not relevant in the present case, the costs of representation by a lawyer are incurred by
anyone bringing an action before a court requiring such representation, in the same way
as other costs relating to the enforcement of that person’s rights, such as the costs
occasioned in obtaining certificates or experts’ reports intended to demonstrate that that
person’s legal claims are well founded. The fact that, in the event of merely partial
success of the claim, a portion of those costs may remain to be borne by the applicant is
inherent in the general rule as to the allocation of the costs incurred, in particular in
Article 87(3) of the Rules of Procedure of the General Court of 2 May 1991, according to
which, in such cases, the costs could be shared. Similarly, the fact that certain costs



incurred by a party may be held to be non-recoverable and thus remain to be borne by
that party is inherent in Article 170 of the Rules of Procedure, according to which the
Court is to determine the costs to be recovered if there is a dispute between the parties.
The application of those provisions cannot constitute a breach of the right of access to
justice, including in a case where, as in the present case, the amount of costs that remains
to be borne by the applicant exceeds the amount awarded to him in the main proceedings
by the Court. The question as to the amount of costs that remain to be borne by the
applicant is different from and independent of the question as to the amount that the
defendant institution is to be ordered to pay in the main action.



Restrictions on 47 of the EU Charter

4. Court fees

* Directive (EU) 2016/1919 on legal aid for suspects and accused
persons in criminal proceedings and for requested persons in
European arrest warrant proceedings

* Ex. Procedural rules of the Court and the General Court

10

Directive 2013/48/EU on the right of access to a lawyer in criminal proceedings
and in European arrest warrant proceedings, and on the right to have a third
party informed upon deprivation of liberty and to communicate with third
persons and with consular authorities while deprived of liberty

See judgment of 12 March 2020, VW (Right of access to a lawyer in the event of
non-appearance), C-659/18, EU:C:2020:201

Directive 2010/64 / Directive 2012/13

10



Restrictions on 47 of the EU Charter
1. Evidence barriers

The dismissal by a court of the evidence merely on the ground that it has
been obtained illegally* constitutes a limitation on the right to an
effective remedy before a court within the meaning of Article 47 of the

Charter

i.e. the national court must assess the proportionality of the intended
rejection.

...but also

* without the consent, legally required, of the data controller (see C-73/16)
* Judgment of 27 September 2017, Puskar, C-73/16, EU:C:2017:725, point 82 - 98

98 In the light of the foregoing considerations, the answer to the third question is that
Article 47 of the Charter must be interpreted as precluding that a national court rejects, as
evidence of an infringement of the protection of personal data conferred by Directive
95/46, a list, such as the contested list, submitted by the data subject and containing
personal data relating to him, if that person had obtained that list without the consent,
legally required, of the person responsible for processing that data, unless such rejection is
laid down by national legislation and respects both the essential content of the right to an
effective remedy and the principle of proportionality.

11



Restrictions on 47 of the EU Charter

2. Evidence barriers

* The court reviewing the legality of a decision implementing EU law must be
able to verify whether the evidence on which that decision is founded has
been obtained and used in breach of the rights guaranteed by EU law and,
especially, by the Charter

%k ok k

Ex. the interception of telecommunications amounts to an interference with the
right to a private life, enshrined in Article 7 of the Charter.

Such an interference may be allowed, in accordance with Article 52(1) of the
Charter, only if it is provided for by law and if, while respecting the essence of
that right and subject to the principle of proportionality, it is necessary and
genuinely meets objectives of general interest recognised by the Unionn

* Judgment of 17 December 2015, WebMindLicenses, C-419/14, EU:C:2015:832

90 Consequently, the answer to questions 10 to 15 is that EU law must be interpreted
as not precluding, for the purposes of the application of Article 4(3) TEU, Article 325 TFEU
and Articles 2, 250(1) and 273 of the VAT Directive, the tax authorities from being able, in
order to establish the existence of an abusive practice concerning VAT, to use evidence
obtained without the taxable person’s knowledge in the context of a parallel criminal
procedure that has not yet been concluded, by means, for example, of the interception of
telecommunications and seizure of emails, provided that the obtaining of that evidence in
the context of the criminal procedure and its use in the context of the administrative
procedure do not infringe the rights guaranteed by EU law.

91 In circumstances such as those of the main proceedings, by virtue of Articles 7, 47
and 52(1) of the Charter it is incumbent upon the national court which reviews the legality
of the decision founded on such evidence adjusting VAT to verify, first, whether the
interception of telecommunications and seizure of emails were means of investigation
provided for by law and were necessary in the context of the criminal procedure and,
secondly, whether the use by the tax authorities of the evidence obtained by those means
was also authorised by law and necessary. It is incumbent upon that court, furthermore, to
verify whether, in accordance with the general principle of observance of the rights of the
defence, the taxable person had the opportunity, in the context of the administrative
procedure, of gaining access to that evidence and of being heard concerning it. If the

12



national court finds that the taxable person did not have that opportunity or that that
evidence was obtained in the context of the criminal procedure, or used in the context of
the administrative procedure, in breach of Article 7 of the Charter, it must disregard that
evidence and annul that decision if, as a result, the latter has no basis. That evidence must
also be disregarded if the national court is not empowered to check that it was obtained
in the context of the criminal procedure in accordance with EU law or cannot at least
satisfy itself, on the basis of a review already carried out by a criminal court in an inter
partes procedure, that it was obtained in accordance with EU law.

* Judgment of 17 January 2019, Dzivev and Others, C-310/16, EU:C:2019:30

36 In addition, the interception of telecommunications amounts to an interference
with the right to a private life, enshrined in Article 7 of the Charter. Such an interference
may be allowed, in accordance with Article 52(1) of the Charter, only if it is provided for
by law and if, while respecting the essence of that right and subject to the principle of
proportionality, it is necessary and genuinely meets objectives of general interest
recognised by the Union (see, to that effect, judgment of 17 December 2015,
WebMindlLicenses, C-419/14, EU:C:2015:832, paragraphs 71 and 73).

37 Inthat regard, it is common ground that the interception of telecommunications at
issue in the main proceedings was authorised by a court which did not have the necessary
jurisdiction. The interception of those telecommunications must therefore be regarded as
not being in accordance with the law, within the meaning of Article 52(1) of the Charter.

38 It must therefore be observed that the provision at issue in the main proceedings
reflects the requirements set out in paragraphs 35 to 37 above, in that it requires the
national court to exclude, from a prosecution, evidence such as the interception of
telecommunications requiring prior judicial authorisation, where that authorisation was
given by a court that lacked jurisdiction.

39 It follows that EU law cannot require a national court to disapply such a procedural
rule, even if the use of that evidence gathered unlawfully could increase the effectiveness
of criminal prosecutions enabling national authorities, in some cases, to penalise non-
compliance with EU law (see, by analogy, with regard to domestic rules of procedure
conferring the force of res judicata on a decision of a court, judgment of 24 October 2018,
XC and Others, C-234/17, EU:C:2018:853, paragraph 53 and the case-law cited).

* See also judgment of 23 October 2014, Unitrading, C-437/13, EU:C:2014:2318

12



Restrictions on 47 of the EU Charter

3. Evidence barriers

* National legislation which excludes the possibility for a person holding
information, to whom the competent national authority addresses a
decision ordering that the information in question be provided, of
bringing a direct action against that decision, does not respect the
essence of the right to an effective remedy guaranteed by Article 47 of
the Charter

* The adversarial principle does not mean that the parties are entitled to
unlimited and absolute access to all of the information in the file

 Judgment of 6 October 2020, Etat luxembourgeois (Right to bring an action against a
request for information in tax matters), C-245/19 and C-246/19, EU:C:2020:795

68 It follows that, when confronted with a decision ordering that information be
provided which is arbitrary or disproportionate, such a person is unable to access a court
without first infringing that decision by refusing to comply with the order it contains and
thus being subject to the penalty attached to non-compliance with that decision.
Accordingly, that person cannot be regarded as enjoying the benefit of effective judicial
protection.

69 Inthose circumstances, it must be held that national legislation, such as that at issue
in the main proceedings, which excludes the possibility for a person holding information,
to whom the competent national authority addresses a decision ordering that the
information in question be provided, of bringing a direct action against that decision, does
not respect the essence of the right to an effective remedy guaranteed by Article 47 of the
Charter and, consequently, that Article 52(1) thereof precludes such legislation.

75  Accordingly, a taxpayer such as the one referred to in paragraph 70 above must be
granted the right to an effective remedy guaranteed by Article 47 of the Charter when
confronted with a decision, of the same sort as those at issue in the main proceedings,
ordering that information be provided.

13



76 Concerning, in the second place, the question whether the exercise of that right
may be limited, pursuant to Article 52(1) of the Charter, by excluding such a person from
being able to bring a direct action against that decision, it should be borne in mind that
such a limitation must, first, be provided for by law, which means, inter alia, as can be
seen from the settled case-law of the Court, that the legal basis of the limitation must
clearly and precisely define the scope of that limitation (judgments of 17 December 2015,
WebMindlLicenses, C-419/14, EU:C:2015:832, paragraph 81, and of 8 September 2020,
Recorded Artists Actors Performers, C-265/19, EU:C:2020:677, paragraph 86).

95  Itis necessary, in the first place, to determine whether such third parties must, in a
situation such as that at issue in the main proceedings, be granted the right to an effective
remedy enshrined in Article 47 of the Charter.

96 In that regard, it must be observed that, like a legal person holding information to
whom the competent national authority addresses a decision, ordering that the
information in question be provided, those third parties may rely on the protection that
every natural or legal person enjoys, pursuant to the general principle of EU law alluded
to in paragraph 57 above, against arbitrary or disproportionate intervention by the public
authorities in the sphere of their private activities, even though the disclosure to a public
authority of legal, banking, financial or, more broadly, economic information concerning
them can in no way be regarded as going to the heart of those activities (see, to that
effect, European Court of Human Rights, 16 June 2015 (decision), Othymia Investments
BV v. The Netherlands, CE:ECHR:2015:0616DEC007529210, § 37; 7 July 2015, M.N. and
Others v. San Marino, CE:ECHR:2015:0707JUD002800512, §§ 51 and 54; and
22 December 2015, G.S.B. v. Switzerland, CE:ECHR:2015:1222JUD002860111, §§ 51 and
93).

* Judgment of 7 September 2021, Klaipédos regiono atlieky tvarkymo centras, C-
927/19, EU:C:2021:700

130 The competent national court must therefore ascertain, taking full
account of both the need to safeguard the public interest in maintaining fair
competition in public procurement procedures and the need to protect genuinely
confidential information and in particular the trade secrets of participants in the
procurement procedure, that the contracting authority rightly considered that the
information which it refused to disclose to the applicant was confidential. To that end,
the competent national court must carry out a full examination of all the relevant
matters of fact and law. Accordingly, it must necessarily be able to have at its disposal
the information required in order to decide in full knowledge of the facts, including
confidential information and trade secrets (see, to that effect, judgment of 14 February
2008, Varec, C-450/06, EU:C:2008:91, paragraph 53).

131 Assuming that that court also concludes that the information in question
is confidential, which precludes its disclosure to the competitors of the operator
concerned, it must be borne in mind that, as the Court has already held, although the
adversarial principle means, as a rule, that the parties to proceedings have a right to
inspect and comment on the evidence and observations submitted to the court, in some
cases it may be necessary for certain information to be withheld from the parties in order
to preserve the fundamental rights of a third party or to safeguard an important public
interest (judgment of 14 February 2008, Varec, C-450/06, EU:C:2008:91, paragraph 47).

13



132 The fundamental rights capable of being protected in this way include the
right to respect for private life and communications, enshrined in Article 7 of the Charter,
and the right to the protection of trade secrets, which the Court has acknowledged as a
general principle of EU law (see, to that effect, judgment of 14 February 2008, Varec, C-
450/06, EU:C:2008:91, paragraphs 48 and 49).

133 Accordingly, in view of the importance of protecting confidential
information, highlighted in paragraphs 131 and 132 above, the entity responsible for a
review procedure in relation to the award of a public contract must be able to decide, if
necessary, that certain information in the file should not be communicated to the parties
or their lawyers (see, to that effect, judgment of 14 February 2008, Varec, C-450/06,
EU:C:2008:91, paragraph 43).

134 It should also be pointed out that, if the competent national court
considers that the contracting authority decided correctly and with sufficient reasons that
the requested information could not be disclosed because of its confidential nature,
having regard to that contracting authority’s obligations in respect of the principle of
effective judicial protection, as set out in paragraphs 121 to 123 above, the conduct of
that contracting authority in that regard cannot be criticised on the ground that it was
excessively protective of the interests of the economic operator whose confidential
information was requested.

135 The competent national court must also review the adequacy of the
statement of reasons for the decision by which the contracting authority refused to
disclose the confidential information or for the decision dismissing the application for
administrative review of the prior refusal decision, in order to ensure, in accordance with
the case-law referred to in paragraph 120 above, first, that the applicant is able to defend
its rights and decide in full knowledge of the circumstances whether it is worthwhile to
seek judicial review of that decision and, secondly, that the courts are able to review the
legality of that decision. Furthermore, in view of the harm to an economic operator which
could result from the improper disclosure of certain information to a competitor, it is for
the competent national court to reconcile the applicant’s right to an effective remedy,
within the meaning of Article 47 of the Charter, with that operator’s right to the
protection of confidential information.

136 Lastly, the competent national court must be able to annul the refusal
decision or the decision dismissing the application for administrative review if they are
unlawful and, where appropriate, refer the case back to the contracting authority, or itself
adopt a new decision if it is permitted to do so under national law. In so far as the
referring court asks, in the context of its ninth question, whether a court which has
received a request for disclosure of confidential information must itself examine not only
its relevance but also its effects on the legality of the procurement procedure, it is
sufficient to point out that, in accordance with Article 1(3) of Directive 89/665, it is for the
Member States to determine the detailed rules governing the review procedures enabling
decisions taken by contracting authorities to be challenged.

13



Restrictions on 47 of the EU Charter

4. Evidence barriers

Other scenarios

* Confiscation, in the context of criminal proceedings, of property
belonging to a person other than the person who committed the
criminal offence, without the former being afforded an effective remedy

 Regularisation of the indictment
* Objective impossibility to provide (relevant) evidence

* Judgment of 14 January 2021, Okrazhna prokuratura — Haskovo et Apelativna
prokuratura — Plovdiv, C-393/19, EU:C:2021:8

Article 4 of Framework Decision 2005/212/JHA, read in the light of Article 47 of the
Charter of Fundamental Rights, must be interpreted as precluding a national law which
permits the confiscation, in the context of criminal proceedings, of property belonging to a
person other than the person who committed the criminal offence, without the former
being afforded an effective remedy.

* Judgment of 21 October 2021, ZX (Regularisation of the indictment), C-282/20,
EU:C:2021:874

Article 6(3) of Directive 2012/13/EU of the European Parliament and of the Council of 22
May 2012 on the right to information in criminal proceedings and Article 47 of the Charter
of Fundamental Rights of the European Union must be interpreted as precluding national
legislation which does not provide for a procedural means of remedying, errors and
deficiencies in the indictment which prejudice the right of the accused person to be
provided with detailed information about the charges following the pre-trial hearingin a
criminal case.

Article 6(3) of Directive 2012/13 and Article 47 of the Charter of Fundamental Rights of the
European Union must be interpreted as requiring the referring court to give an
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interpretation of the national rules on the amendment of the charges, as far as possible in
a manner consistent with that law, so as to enable the prosecutor to remedy errors and
omissions in the content of the indictment at the trial, while at the same time actively and
genuinely safeguarding the rights of the defence.

* See also judgment of 24 February 2021, Universitat Koblenz-Landau v EACEA, T-
108/18, EU:T:2021:104, points 68-94

* See also judgment of 26 October 2021, Openbaar Ministerie (Right to be heard by
the executing judicial authorities), C-428/21 PPU and C-429/21 PPU, EU:C:2021:876
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Restrictions on 47 of the EU Charter

1. Limitation periods

The right to effective judicial protection is in not undermined by the
strict application of the rules on procedural time limits, which serves
the requirements of legal certainty and the need to avoid any
discrimination or arbitrary treatment in the administration of justice

...however

* Judgment of 11 September 2019, Calin, C-676/17, EU:C:2019:700

43  Asregards, more specifically, limitation periods, the Court has ruled that, in the
interests of legal certainty, the setting of reasonable time limits for bringing proceedings is
compatible with the principle of effectiveness (see, to that effect, judgments of

16 December 1976, Rewe-Zentralfinanz and Rewe-Zentral, 33/76, EU:C:1976:188,
paragraph 5; of 10 July 1997, Palmisani, C-261/95, EU:C:1997:351, paragraph 28; of

29 October 2015, BBVA, C-8/14, EU:C:2015:731, paragraph 28; and of 22 February 2018,
INEOS Kéin, C-572/16, EU:C:2018:100, paragraph 47).

* Judgment of 19 June 2019, RF v Commission, C-660/17 P, EU:C:2019:509

57 The Court has also held that the right to effective judicial protection is in no way
undermined by the strict application of the European Union’s rules on procedural time
limits, which, according to settled case-law, serves the requirements of legal certainty and
the need to avoid any discrimination or arbitrary treatment in the administration of justice
(order of 16 November 2010, Internationale Fruchtimport Gesellschaft Weichert v
Commission, C-73/10 P, EU:C:2010:684, paragraph 49 and the case-law cited).

58 It is also clear from the case-law that a derogation from those rules cannot be
justified by the fact that fundamental rights are at stake. Rules concerning time limits for
bringing proceedings are mandatory and must be applied by the court in question in such a
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way as to safeguard legal certainty and equality of persons before the law (order of
16 November 2010, Internationale Fruchtimport Gesellschaft Weichert v . Commission,
C-73/10 P, EU:C:2010:684, paragraph 50 and the case-law cited).
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Restrictions on 47 of the EU Charter

2. Limitation periods

Time limits for exercising rights

* The rules on limitation periods must be clear and precise and their
application must be foreseeable by those subject to them

* [t must be possible to effectively dispose of the time limit

* The imposition of periods for bringing proceedings which start to run
only from the date on which the person concerned was aware or at
least ought to have been aware of the announcement is not to be
regarded as an excessive difficulty unless the responsibility of the
delay is of the competent authority

* ‘Unforeseeable circumstances’ / ‘force majeure’ ?

* Judgment of 11 September 2019, Cilin, C-676/17, EU:C:2019:700

48 Furthermore, it is important to note that the time limit for bringing the action for
revision at issue in the main proceedings starts to run from the date the parties are
notified of the final judgment in question. Thus, it is not possible for the parties to find
themselves in a situation in which that time limit has expired without them being aware of
the final judgment (see, by analogy, judgment of 6 October 2009, Asturcom
Telecomunicaciones, C-40/08, EU:C:2009:615, paragraph 45).

49 In those circumstances, the length of the time limit for bringing the action for
revision at issue in the main proceedings does not appear, in itself, liable to make it in
practice impossible or excessively difficult to submit a request for revision of a final
judgment.

50 As regards the rules for the application of that time limit, it should be borne in mind
that the principle of legal certainty, the corollary of which is the principle of protection of
legitimate expectations, requires, first, that rules of law must be clear and precise and,
second, that their application must be foreseeable by those subject to them (see, to that
effect, judgments of 15 February 1996, Duff and Others, C-63/93, EU:C:1996:51,
paragraph 20; of 10 September 2009, Plantanol, C-201/08, EU:C:2009:539, paragraph 46;
and of 11 June 2015, Berlington Hungary and Others, C-98/14, EU:C:2015:386, paragraph
77).

16



51 It is apparent from the order for reference that the one-month time limit for
bringing an action for revision was set by Ruling No 45/2016, which is binding on the
Romanian courts as from its publication in the Monitorul Oficial al Romaniei. As is
apparent from the parties’ written replies to a question from the Court, although that
ruling was delivered on 12 December 2016, it was not published in the Monitorul Oficial al
Romaniei until 23 May 2017.

52  Therefore, Ruling No 45/2016 had not yet been published in the Monitorul Oficial al
Romaniei when Ms Calin brought her second action for revision on 17 August 2016.

53 In the light of this information, it appears, subject to verifications which are for the
referring court to undertake, that the Curtea de Apel Ploiesti (Court of Appeal, Ploiesti)
applied the limitation period provided for in Ruling No 45/2016 in order to find that the
second action for revision brought by Ms Calin was out of time, even though that ruling
had not yet been published. In addition, it is not apparent from the information available
to the Court that there existed, in Romanian law, at the time Ms Calin brought that action
for revision, any other time limit for submitting a request for revision that could be
considered clear, precise and foreseeable for the purposes of the case-law referred to in
paragraph 50 above.

54 During the hearing the Romanian Government stated, however, that before the
publication of Ruling No 45/2016 in the Monitorul Oficial al Romaniei, the Romanian
courts applied differing time limits for the bringing of actions for revision under Article
21(2) of Law No 554/2004 since they were not required to apply any particular limitation
period.

55 While, by this submission, the Romanian Government seeks to justify the
application of the solution reached in Ruling No 45/2016 even before its publication, it
must be stated that such a practice was not such as to make the rule on the limitation
period for actions for revision clear, precise and foreseeable and, therefore, to contribute
to the objective of legal certainty.

56 Furthermore, as the referring court has stated that the application of that time limit
by the Curtea de Apel Ploiesti (Court of Appeal, Ploiesti) meant it was impossible for Ms
Calin to be repaid the tax that was levied in breach of EU law, given that Ms Calin had no
other national procedural means of obtaining repayment of that tax, it should be borne in
mind that, as the Advocate General stated in point [105] of his Opinion, the principle of
res judicata does not preclude recognition of the principle of State liability for the decision
of a court adjudicating at last instance (judgment of 30 September 2003, Kobler,
C-224/01, EU:C:2003:513, paragraph 40), such as the referring court. Given, inter alia,
that infringement, by such a decision, of rights deriving from EU law cannot normally be
corrected thereafter, individuals cannot be deprived of the possibility of holding the State
liable in order to obtain legal protection of their rights (judgments of 30 September 2003,
K6bler, C-224/01, EU:C:2003:513, paragraph 34; of 6 October 2015, Tarsia, C-69/14,
EU:C:2015:662, paragraph 40; and of 24 October 2018, XC and Others, C-234/17,
EU:C:2018:853, paragraph 58).

¢ Judgment of 9 September 2020, Commissaire général aux réfugiés et aux apatrides
(Rejection of a subsequent application — time limit for bringing proceedings), C-651/19,
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EU:C:2020:681

Article 46 of Directive 2013/32/EU of the European Parliament and of the Council of 26
June 2013 on common procedures for granting and withdrawing international protection,
read in the light of Article 47 of the Charter of Fundamental Rights of the European Union,
must be interpreted as not precluding legislation of a Member State which provides that
proceedings challenging a decision declaring a subsequent application for international
protection to be inadmissible are subject to a limitation period of 10 days, including public
holidays, as from the date of service of such decision, even where, when the applicant
concerned has not specified an address for service in that Member State, that service is
made at the head office of the national authority responsible for the examination of those
applications, provided that

(i) those applicants are informed that, where they have not specified an address for
service for the purposes of notification of the decision concerning their application,
they will be deemed to have specified an address for service for those purposes at the
head office of that national authority;

(ii) the conditions for access of those applicants to that head office do not render
receipt by those applicants of the decisions concerning them excessively difficult,

(iii) genuine access to the procedural safeguards granted to applicants for international
protection by EU law is ensured within such a period, and

(iv) the principle of equivalence is respected.

It is for the referring court to determine whether the national legislation at issue in the
main proceedings meets those requirements.

* Judgment of 25 November 2021, L (Informations sur un groupe de contribuables), C-
437/19, EU:C:2021:953

98 In those circumstances, in order to ensure the effectiveness of the essence of that right
in circumstances such as those of the main proceedings, the addressee of the information
order must, if the legality of that order is upheld by the court with jurisdiction, be given
the opportunity to comply with that order within the time limit initially prescribed for that
purpose by national law, without that entailing the continued application of the penalty
which that person had to incur in order to exercise his or her right to an effective remedy.
It is only if the addressee does not comply with that order within that time limit that the
penalty imposed would legitimately become payable.

* Judgment of 7 November 2019, Flausch and Others, C-280/18, EU:C:2019:928

55 In particular, the Court does not regard as an excessive difficulty the imposition of
periods for bringing proceedings which start to run only from the date on which the
person concerned was aware or at least ought to have been aware of the announcement
(see, to that effect, judgments of 27 February 2003, Santex, C-327/00, EU:C:2003:109,
paragraphs 55 and 57; of 6 October 2009, Asturcom Telecomunicaciones, C-40/08,
EU:C:2009:615, paragraph 45; and of 8 September 2011, Rosado Santana, C-177/10,
EU:C:2011:557, paragraph 96).

56 It would, on the other hand, be incompatible with the principle of effectiveness to
rely on a period against a person if the conduct of the national authorities in conjunction
with the existence of the period had the effect of totally depriving him of the opportunity
to enforce his rights before the national courts, that is to say, if the authorities, by their
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conduct, were responsible for the delay in the application (see, to that effect, judgment of
19 May 2011, /aia and Others, C-452/09, EU:C:2011:323, paragraph 21).

* Judgment of 19 June 2019, RF v Commission, C-660/17 P, EU:C:2019:509

* Exercising substantive rights: Judgment of 6 November 2018, Bauer and Willmeroth,
C-569/16 and C-570/16, EU:C:2018:871

63 It follows that the answer to the first part of the question in Case C-569/16 and to
the first part of the first question in Case C-570/16 is that Article 7 of Directive 2003/88
and Article 31(2) of the Charter must be interpreted as precluding national legislation,
such as that at issue in the main proceedings, under which, upon termination of the
employment relationship because of the worker’s death, the right to paid annual leave
acquired under those provisions and not taken by the worker before his death lapses
without being able to give rise to a right to an allowance in lieu of that leave which is
transferable to the employee’s legal heirs by inheritance.
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Restrictions on 47 of the EU Charter

3. Limitation periods

Prescription rules and reasonable length of proceedings

* |t is not possible to order the closure of the criminal proceedings
solely on the ground that such closure would allegedly constitute the
most favourable outcome for the accused persons in relation to the
right of those persons to have their case heard within a reasonable
time and to their rights of defense might infringe EU law.*

* Rules on new evidence

* Judgment of 5 June 2018, Kolev and Others, C-612/15, EU:C:2018:392

70 Inthe second place, the referring court must, when it decides on the measures to be
applied in this specific case in order to give full effect to Article 325(1) TFEU, protect the
right of accused persons to have their case heard within a reasonable time.

71 In that regard, it must be stated that that right constitutes a general principle of EU
law (see, to that effect, judgment of 17 December 1998, Baustahlgewebe v Commission,
C-185/95 P, EU:C:1998:608, paragraph 21), enshrined in Article 6(1) of the European
Convention for the Protection of Human Rights and Fundamental Freedoms, signed in
Rome on 4 November 1950, and in the second paragraph of Article 47 of the Charter with
respect to the trial procedure. In criminal law, that right must be respected not only during
the trial procedure, but also during the stage of the preliminary investigation, from the
moment when the person concerned becomes an accused (see, by analogy, ECtHR, 15 July
2002, Affaire stratégies et communications et Dumoulin v. Belgium,
CE:ECHR:2002:0715JUD003737097, & 39, and ECtHR, 10 September 2010,
McFarlanev.lreland, CE:ECHR:2010:0910JUD003133306, § 143).

72 In accordance with the Court’s settled case-law, the reasonableness of the length of
proceedings cannot be determined by reference to a precise maximum limit determined in
an abstract manner. It must be assessed in the light of all of the circumstances specific to
each case, the importance of the case for the person concerned, its complexity or the
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conduct of the competent authorities and the parties, where such complexity or delaying
tactics on the part of the defence may be deemed to justify a period that is prima facie
too long (see, to that effect, judgments of 26 November 2013, Groupe Gascogne v
Commission, C-58/12 P, EU:C:2013:770, paragraphs 85 and 86, and of 14 June 2016,
Marchiani v Parliament, C-566/14 P, EU:C:2016:437, paragraphs 99 and 100).

*75  Further, it must be emphasised that the referring court cannot order the closure of
the criminal proceedings, pursuant to the national legislation at issue in the main
proceedings, solely on the ground that such closure would allegedly constitute the most
favourable outcome for the accused persons in relation to the right of those persons to
have their case heard within a reasonable time and to their rights of defence. While the
national authorities and courts remain free to apply national standards of protection of
fundamental rights, that is subject to the condition that, inter alia, the primacy, unity and
effectiveness of EU law are not thereby compromised (see, to that effect, judgment of
5 December 2017, M.A.S. and M.B., C-42/17, EU:C:2017:936, paragraph 47 and the case-
law cited).

* Judgment of 21 October 2021, ZX (Regularisation of the indictment), C-282/20,
EU:C:2021:874

45 In the light of the foregoing considerations, the answer to the second
question is that Article 6(3) of Directive 2012/13 and Article 47 of the Charter must be
interpreted as requiring the referring court to give an interpretation of the national rules
on the amendment of the indictment, as far as possible in a manner consistent with that
law, so as to enable the prosecutor to remedy errors and omissions in the content of the
indictment at the trial, while at the same time actively and genuinely safeguarding the
rights of the defence of the accused person. Only if the referring court considers that such
an interpretation is not possible should it disregard the national provision prohibiting the
suspension of court proceedings and refer the case back to the public prosecutor in order
for the latter to draw up a new indictment.

+ Judgment of 15 April 2021, Etat belge (Circumstances subsequent to a transfer
decision), C-194/19, EU:C:2021:270

49 Having regard to all of the above considerations, the answer to the question
referred is that Article 27(1) of the Dublin Ill Regulation, read in the light of recital 19
thereof, and Article 47 of the Charter must be interpreted as precluding national
legislation which provides that the court or tribunal seised of an action for annulment of a
transfer decision may not, in the context of the examination of that action, take account
of circumstances subsequent to the adoption of that decision which are decisive for the
correct application of that regulation, unless that legislation provides for a specific remedy
entailing an ex nunc examination of the situation of the person concerned, the results of
which are binding on the competent authorities, a remedy which may be exercised after
such circumstances have arisen and which, in particular, is not made conditional on the
deprivation of that person’s liberty or on the fact that implementation of that decision is
imminent.

* See also Rules of procedure of Court and the General Court
* Judgment of 21 December 2011, Chambre de commerce et d'industrie de I'Indre, C-

17



465/10, EU:C:2011:867
Judgment of 11 October 2007, Limmerzahl, C-241/06, EU:C:2007:597
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Restrictions on Article 47 of the EU Charter

Conclusions and interesting questions for
further debate:

T

* The essence of the rights under Article 47
* The balancing exercise
* Article 41 and Article 47 of the Charter

* Admissibility in direct actions

-

Thank you very much for you attention!
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MpunaraHe Ha XapTaTa Ha OCHOBHUTe NpaBa Ha EBponeiickna cbio3
Cocgpus, 10 dekemepu 2021 2.

OrpaHuyeHuna Ha Yn. 47 ot XaptaTta Ha EC
Jlokazamesncmea, cb0ebHU makKcu, cpoKose

Xpucto Kupunos

CvaebeH nomowHMK B Cbaa Ha EBponelickna cbto3 B Jllokcembypr

duHaHcupaH no nporpama ,,Mpasocbgue” Ha EBponeiickua cbio3 (2014—2020 r.).
CbabpiKaHMETO Ha HacToAwaTa Ny6anKaumMa oTpasaBa eAnHCTBEHO Bb3I/le4nTe Ha aBTopa U e
Herosa M3K/IOYUTEIHA OTFOBOPHOCT. EBpOneckaTa KOMUCUA He HOCU OTFOBOPHOCT 3@ HaYMHa, No
KolTo 61 moria Aa 6bae M3NoA3BaHa CbabpiKallaTa ce B matepuana MHbopmaums.




OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

CtpyKTtypa :

1) BbBeaeHue —npuaaraHe Ha un. 47 ot
XapTaTa B AbpKaBUTE YNEHKM / OT
MHCTUTYUMKUTE Ha EC

2) OrpaHuyeHus Ha un. 47 ot XapraTta /
yneH 52 (1) ot XapraTa
i. CbaebHu Takecm
ii. [okasaTtencrtsa
iii. Cpokose
3) 3akntoueHue 1 AUCKYCUA




OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

4AN VI - NPABOCbAUE

Y/IEH 47

MpaBo Ha edpeKTUBHM NPaBHU CPeACTBA 3a 3aLLMTa U Ha cNpaBeaauB
cbaebeH npouec

Bceku, ummTo npasa 1 cBoboam, rapaHTMpaHmM oT NpaBoTo Ha Cbio3a, ca buau
HapyLeHW, MMa NpPaBo Ha epeKTMBHU NPaBHM CPeACTBa 3a 3alumMTa NpPes CbA
B CbOTBETCTBME C NpeABUAEHUTE B HACTOALLMA YNEH YCNAOBUA.

Bcekm uma npaBo HeroBoto Jeno ga 6bae rnegaHo cnpaseaBo U
nyb/iMYHO B pasymeH CPOK OT He3aBuCcMM UM 6esnpucrtpacteH CbAa,
npeaBapuTeNHO Cb3dadeH CbC 3aKOH. BCEKM MMa Bb3MOXHOCTTa Aa bbae
CbBETBaH, 3alliUTaBaH W NPeACTaBAsABaH.

Ha nvuarta, KOMTO He pasnonarat C A0CTaTbYHO CpPeacTBa, ce NpeaocTass
npaBHa NOMOLL, IOKONKOTO Ta3u nomoly, e HeobxoauMma, 3a Aa ce ocurypu
peaneH AoCTbN A0 NpaBoCbaMe.

YneH 47 oT Xaprtata rapaHTUpa nNpaBoTO Ha edeKTMBHM NpaBHM CpeacTsa 3a
3aliMTa M Ha cnpaBea/vB CbaebeH npouec U ce BMMUCBA Cpes, APYrM OCHOBHU
npouecyanHu npasa, 3anerHanu B gan VI ot Xaptata ,lpasocbane”.

YneH 48 Mpe3symnuma 3a HEBUHOBHOCT M NPaBO Ha 3aLUNTa;

YneH 49 MNpMHUMNM HA 3aKOHHOCT M NPOMOPLMOHANHOCT Ha NPECTbINIEHMETO U
HaKa3aHWeTo n

YneH 50 MNpaBo Ha BCEKM Aa He Bbae CbAeH MM HaKa3BaH ABa MbTU 33 €4HO U
CbLLO NPecTbhnNeHne




OrpaHunyeHuns Ha 4a. 47 oT XapTaTa
PeweHue ot 16 gekemspu 1976, Rewe-Zentralfinanz and Rewe-Zentral, 33/76

CbrnacHo NpuHUMNA 3a NOANHO CLTPYAHUYECTBO, 3aKpPeneH B YseH 4,
naparpa¢ 3 [OEC, npouecyanHuTe npaBuna 3a CcbaebHute
NPOW3BOACTBA, NpeAHa3HAYeHN Aa rapaHTMpaT 3almTaTa Ha NpaBsaTa,
KOMTO NpaBHUTE cybeKTn YepnAaT oT NpaBoTo Ha Cblo3a,

He Tpabsa Aa npasAar
NPaKTUYECKN HEBB3MOXKHO

WU NPEKOMEPHO TPYAHO

He Tpabsa aa 6baaT no-
HebnaronpuATHU OT Te3u,
KOUTO ypexXaaT aHa/IorM4yHuU
BbTPELUHONPABHU

NPou3BOACTBA

ynpa*XHABaHeTO Ha npasarTa,
npeAaocTaBeHU OT NPaBHUA
pea Ha Cbio3a

* BX. cbLo peweHune ot 6 oktomBpu 2021 r., Consorzio Italian Management u Catania
Multiservizi, C-561/19, EU:C:2021:799




OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

YneH 51
(1) ot

Xaptara

* PeweHue ot 16 Hoemspu 2021 r., WB u ap., C-748/19—C-754/19, EU:C:2021:931

59 YneH 19 AEC, KONTO KOHKPETM3MpPa NpaBoBaTa AbpiKaBa KaTo LEHHOCT, yTBbpAEHa C
yneH 2 [1EC, Bb3nara Ha HALMOHANHUTE KPUCANKLNM N HA Cbaa 3a4a4aTa Aa rapaHTupar
MbJHOTO NpUAaraHe Ha NPaBoTO Ha Cblo3a BbB BCUYKM AbPrKABU YIEHKU, KaKTO U
cbaebHaTa 3almTa, KOATO NPaBHUTE CYyBEeKTM YepnsaT OT NOCOYEHOTO NPaBo (pewweHne oT
2 mapt 2021 r., A.B. n ap. (HazHayaBaHe Ha cbann BbB BbpxoBHUA cba, — HKanbu),
C-824/18, EU:C:2021:153, 1. 108 n untupaHaTta cbaebHa npakTMKa).

60 B Ta3m Bpb3Ka U KaKTO e NpeaBnaeHo B YneH 19, naparpad 1, stopa anmHea [EC,
ObpKaBuTe YNeHKM cneBa fa npenBuaAat cMctema oT NpaBHU CPpeacTBa M NpoLeaypu,
OCUTypsBaLLM Ha NpaBHUTe CybEKTU CNa3BaHETO HAa NPABOTO MM Ha edpeKTMBHA NpPaBHa
3awWwmTa B obnactmuTte, o6xBaHaTK OT NpaBoTo Ha Cbio3a (peweHune ot 2 mapt 2021 r., A.B. n
Ap. (HasHayaBaHe Ha CbaMM BbB BbpxoBHUA cba, — Hanbu), C-824/18, EU:C:2021:153,

T. 109 n unTnpaHaTta cbaebHa NpaKkTuKa).

61 BuaHo OT NocTosHHaTa cbaebHa NpaKTUKa, NOCoYeHUAT B uneH 19, naparpad 1,
BTOpa annHea AEC npMHUMN Ha epeKTMBHA NpPaBHa 3alMTa Ha NpaBaTa, KOMTO NPaBHUTE
Cy6eKTM YepnAaAT OT NPaBoTo Ha Cbto3a, NPeACTaBAABA OCHOBEH NPWUHLMM HA NPABOTO Ha
Cblo3a, KOMTO NPOM3TUYA OT OBLMTE KOHCTUTYLIMOHHW TPAAULMU Ha ObPMKABUTE YNEHKM,
npornaceH e B YneHose 6 1 13 ot EBponelickaTa KOHBEHLMA 3a 3alLMTa Ha NpaBaTa Ha
4yoBeKa M OCHOBHUTE cBOHOAM, NoanMcaHa B PUm Ha 4 Hoemepu 1950 1., M NOHacToALLEM €




NnoTBbpPAEH B YneH 47 oT XapTaTa Ha OCHOBHUTe NpaBa Ha EBponeickma cbio3 (HapuyaHa
no-HaTaTbK , XapTata“) (peweHune ot 2 mapt 2021 r., A.B. n gp. (HazHayaBaHe Ha cbann
BbB BbpxoBHUA cba — Manbu), C-824/18, EU:C:2021:153, 1. 110 1 uutnpaHaTa cbaebHa
npaKTuKa).

62 Lo ce oTHaca A0 maTepUaHOTO NPUNOXKHO NoJie Ha YneH 19, naparpad 1, BTopa
anuHea [EC, TpabBa ga ce NnpuNomHu, Ye Ta3um pasnopeada Busmpa ,06nacture,
obxBaHaTh OT NpaBoTo Ha Cblo3a“, HE3aBMCMMO OT C/ly4anTe, B KOUTO AbPXKABUTE YNEHKN
npunaraT ToBa NPaBo MO CMUCHAA Ha YneH 51, naparpad 1 ot Xaprtara (pelweHune oT

2 mapt 2021 r., A.B. u ap. (HazHayaBaHe Ha CbaMM BbB BbpxoBHMA cba, — HKanbu),
C-824/18, EU:C:2021:153, 1. 111 n uMT1paHaTa cbaebHa NpaKkTUKa).

75 [elictButenHo, uneHd 267 JPEC onpasomow,asa Cbaa He Aa npuiara HOPMUTE Ha
npaBoTo Ha Cblo3a KbM onpeaeseH ciy4daid, a camo 4a Ce NMPOU3HAcA MO Tb/KYBAHETO Ha
JoroBopute n Ha akToBETE HAa MHCTUTYUMUTE Ha Cblo3a, KAaTo NpeaocTaBa No-cnewnanHo
Ha HauMOHa/HaTa PUCAMKLMA Bb3 OCHOBA Ha MpPEnuckarta, C KOSTO TOW pasnoJjiara,
HaCoOKUTE 3a Tb/IKYBaHETO Ha npaBoTo Ha Cblo3a, KOUTO MoraT Aa M 6baaT NonesHu,
KOraTo npeLeHABa AeWCTBMETO Ha eAHa UM Apyra OT HerosuTe pasnopenbu (Bx. B To3u
CMUCBN pelleHne oT 6 oktomepu 2021 r., W.Z. (Konerna 3a usBbHpeAeH KOHTPOA
ny6/MYHN BbNPOCK Ha BbpxoBHMA cba, — HasHauasaHe), C-487/19, EU:C:2021:798, 1. 132
1 133 1 yMTUpaHaTa cbaebHa NpaKkTUKa).

* YneH 47 ot XapTaTta € MHOIO LieHeH UHCTPYMEHT
* [p. peweHune ot 27 toHKn 2013 r., ArpoKoHcynTuHr-04, C-93/12, EU:C:2013:432

* 3ak/aloveHue Ha reHepanHuA aasokaT Bobek no aeno Banger, C-89/17, EU:C:2018:570,
Toukm 99 -107

* MNo-wupoKa 3akpuna

CbrnacHo un. 52 (3) ot [okosKoTo XapTa cbAbprka NpaBa, CbOTBETCTBALLM Ha MpaBa,
rapaHTMpaHu oT EBponelickaTa KOHBEHLMA 3a 3alLMTa Ha NpaBaTa Ha YOBEKa U OCHOBHUTE
cBobogm, TEXHMAT CMUCbA M 0OXBaT ca CbLMTE KaTO AageHuMTe MM B MocoYeHaTa
KoHBeHuus. Ta3un pasnopesba He npeyn npaBoTo Ha Cblo3a ga NpeaocTaBs Mo-LMPOKA

3auuTa.

* Yn. 47 ot XapTata MmMa No-LWMpOKa NPUAoKMMOCT ratione materiae ot EKMY, Tbi KaTo
ce nmpunara Korato ca HapylweHu npasa v ceoboaun, rapaHTMpaHu oT npaBoTo Ha EC,
He3aBMCMMO Jasn NociegHuTe Ca 3a/I0XKeHM B XapTaTta Wan He, 3a pas/ivka ot ya. 13
oT EKMY, KoWTo ce npunara npu HapyleHMa Ha npaBa U cBoboaum, 3akpeneHn B EKMNY ;

* MbpBuAT naparpad Ha un. 47 oT XapTaTa npeasuxKaa epeKTUBHU NPaBHU CPEACTBA 3a
3alMTa npea cba, a He npep, ,CbOTBETHUTE HAaUMOHAMHM BNACTM®, KaKTo e B Y. 13 oT
EKMY ;

* [paBoOTO Ha CnpaBea/MB cbaebeH Mpouec CbracHo BTopuA naparpad Ha un. 47 ot
XapTaTa He e OrpaHuyeH [0 TPaXLaHCKM NpaBa M 3a4b/IKEHWA, U HaKasaTesIHO



06BMHEHME, KaKTO e cbriacHo u. 6 (1) ot EKMY.



OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

AAn Vil - ObLWU PA3NOPEABN OTHOCHO Tb/IKYBAHETO U MPUNTATAHETO HA XAPTATA

YneH 52
O6xBaT 1 Tb/IKyBaHe Ha NpaBaTa U NpUHUUNUTE

1. BcAKo orpaHMyaBaHe Ha ynpa*kHABAaHETO Ha NpaBaTa U cBoboauTe,
NPU3HATKU OT HacToswaTa XapTa, TpsabBa ga 6bae npeaBMAEHO B 3aKOH
M Aa 3a4MTa OCHOBHOTO CbAbPXKAHME Ha CbLUUTE NpaBa 1 ceoboaun. Mpun
crnasBaHe Ha NPUMHUMNA Ha NPONOPLMOHANHOCT OrpaHUYEHMA MoraT 4a
6bAaT HasnaraHWM, camo aKoO ca HeobXxoAMMWM W aKo AEeNCTBUTENHO
OTroBapAT Ha npu3sHaTM oT Cblo3a UenrM OoT obul MHTepec WAM Ha
Heobxo4MMOCTTa Aa ce 3alMUTAT NpaBaTa U cBoboguTe Ha Apyrm xopa.

YneH 47 oT XapTaTa MMa 3a LLeN KaKTOo fa rapaHTMpa ynparkHABaHEeTO Ha CybeKTUBHU
npaBsa, NPOM3T1YaLLM OT NpaBoTo Ha EC, Taka 1 Aa rapaHTMpa epeKTUBHOTO
npaBopasaasaHe

OrpaHuyeHuns: AHanums Ha un. 52 (1) ot XapTaTa

Tasn pa3nopep,6a Nno3B0/1ABa OrpaHM4YaBaHETO Ha NpaBaTa, 3akKpeneHn B XapTaTa, camo
npu onpegeneHum ycnosua.

Bpb3Ka c NnpuHLMNa 32 epeKTUBHOCT ?




OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

1. CbpebHun Takeun

Mo npuHuMn, cbaebHUTE TaKCU AONPUHACAT 3a
Ao06poTo pyHKLUMOHMpPaHe Ha cbaebHaTa cuctema

...HO

~

* PeweHue ot 6 okTomBpwm 2015, Orizzonte Salute, C-61/14, EU:C:2015:655

72  CbbupaHeTo Ha HAKOMKO CbAEOHM TaKCU KYMYyNaTUBHO B PAMKUTE HA e4HO U CbLLLO
CbAebHO aAMUHUCTPATUBHO NPOM3BOACTBO HE NPOTUBOPEYM MO MNPUHLUMN HUTO Ha YneH 1
oT Aupektnea 89/665, pasrneaaH B cBeT/MHaTa Ha YneH 47 oT XapTaTa, HATO Ha
NPUHLUMNNTE Ha PABHOCTOMHOCT M Ha e(PEKTUBHOCT.

73  [leicTBMTENHO TOBA NAaLLaHe AONPMHACA NO NPUHUMN 33 A406POTO GYHKUMOHMpPaHe
Ha cbaebHaTa cMcTema, AOKOJIKOTO NpeacTaBAABa U3TOYHUK HA pUHAHCMpPaHE Ha
npaBopasAaBaTeiHaTa AeMHOCT Ha AbPMKaBUTE YNEHKM W Bb3NUpa NoAaBaHETO Ha ABHO
HEOCHOBATEe/IHM Kanbu AN TaKMBa, KOUTO LeNAT eaMHCTBEHO Aa 3ab6aBaT
Npo13BOACTBOTO.

* [Opyrm gena




OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

2. CbpebHU Takcu

YneH 47 ot XapTaTa (M NPUHUMNBT Ha ePEKTUBHOCT) U3UCKBAT :

* [pon3BOACTBOTO Aa He HbAe Bb3NPenATCTBALLO CKbMO
* PasxoguTe Aa He NpeAcTaBNABaT HENPEOoA0/IMMA NPEeYKa UK

* la He npaBAT MNPaAKTUYECKU HEBBL3IMOXKHO WU UIKAOUYUTENHO
TPYAHO ynpakHABaHETO Ha NpaBaTa, NPeAoCcTaBeHM OT NPaBoTO Ha
EC — Hanpumep nponopyuoHasnHa cb0ebHa maka

* PeweHue of 11 anpun 2013, Edwards and Pallikaropoulos, C-260/11, EU:C:2013:221 -
[octbn g0 npaBocbaune No BbNPOCK Ha OKOJIHaTa cpeaa

27 HeobxogMmo e no-HaTaTbK Aa ce noayeprae, Ye U3NCKBAHETO NMPOU3BOACTBOTO Aa
He 6bae Bb3NPENATCTBALLO CKBbMO Ce OTHACA A0 BCUYKM GMHAHCOBM Pa3xoan BbB Bpb3Ka C
yyacTmeto B CbaebHOTO npomsBoAcTBO (BX. B TO3M cMucbn PeweHnne no geno
Komucua/MpnaHamsa, nocoyeHo no-rope, To4ka 92).

28 CnepoBaTenHo Aann NpPouM3BOACTBOTO € Bb3NPenATcTBalLo CKbno Tpsabsa ga ce
npeueHsABa 0bLLO, KaTo ce B3emMaT NpeaBus, BCUYKU pa3xoam, HanpaBeHW OT 3acerHartaTa
CTpaHa.

29 OcBeH TOBa KaKTO OT M3UCKBAHETO 3a eHaKBO NpwuiaraHe Ha NpaBoTo Ha Cblo3a,
Taka M OT NPUHUMNA 3a PaBEHCTBO CAe/Ba, Ye pasnopenba oT npaBoTo Ha Cblo3a, YMIATO
TEKCT He CbAbpiKa M3PMYHO NpenpalaHe KbmM NPaBOTO Ha AbPXKaBa YNeHKa C ornej, Ha
onpeaensHe Ha HeMHUA CMUCHA M 06xBaT, TPA6GBa NO NPMHLMN A3 NOAYYM CAMOCTOATE/THO
M e4HAKBO Tb/IKyBaHe HaBCAKbAE B EBponencKkua Cbio3, KoeTo TpsabBa Aa ce TbPCU C ornes,
Ha KOHTEKCTa Ha Ta3u pasnopeaba v npecneaBaHata uen (BX. no-cneumanHo PeweHune oT
14 ¢pespyapu 2012 r. no aeno Flachglas Torgau, C-204/09, Touka 37).




33 OcBeH TOBa M3MCKBAHETO NPOMU3BOACTBATA Aa ,He 6baaT Bb3NpensaTcTBawo ckbnm®
€ CBbp3aHOo, WO Ce OTHAcA A0 OKO/HaTa cpefa, CbC CbbA0gaBAHETO Ha MPaBOTO Ha
edeKTMBHU NpaBHU CPeacTBa 3a 3aliMTa, 3aKpeneHo B YjieH 47 oT XapTaTa Ha OCHOBHUTe
npasa Ha EBponenckmMs cbio3, KaKTO M C NpuHUMMNA Ha ePEKTUBHOCT, CbIIAaCHO KOWTO
npouecyasHUTe npasuia OTHOCHO CcbaebHUTE NPOM3BOACTBA, MpeAHA3Ha4YeHu [a
rapaHTMpaT 3aluMTaTa Ha npaBaTa, KOMTO CTPaHUTE B MpoLeca 4YepnAT OT NPaBoOTO Ha
Cbto3a, He TpsbBa Aa NPaBAT MPAKTUYECKN HEBB3MOMKHO WAM UBKAHOUMTENHO TPYAHO
ynpaxHABaHeTO Ha npaBaTa, MNpefocTaBeHW OT npaBHUA pen Ha Cblo3a (BXK. no-
cneumanHo PeweHne oT 8 mapt 2011 r. no geno Lesoochranarske zoskupenie VLK,
C-240/09, C60pHUK, cTp. I-1255, Touka 48).

* PeweHue ot 28 oan 2016, Ordre des barreaux francophones et germanophone and
Others, C-543/14, EU:C:2016:605

31 Mpu BCe ToBa OT NpakTUKaTa Ha Cbaa B HAKOJIKO Pas3/IMyHM OT ypeabaTa OTHOCHO
OAC obnactn e BuaHo, ye obnaraHeTo Ha TaKMBaA PasxoAM MOXKe Aa Ce MocCTaBs noj
CbMHEHMe ¢ orneq Ha NpaBoTo Ha ePEKTUBHU NPABHM CPEACTBA 33 3aLLMTA, FAPAHTMPAHO
CbrnacHo 4neH 47 oT XapTaTa, CaMO aKO Te3W pPasxo4u ca Henpeoao/sMmu (BXK. no
aHanorva peuwenue ot 22 gexkemspu 2010 r., DEB, C-279/09, EU:C:2010:811, 1. 61 u
onpeaeneHune ot 13 toHn 2012 r., GREP, C-156/12, HenybaunKysaHo, EU:C:2012:342, 1. 46)
MU NPaBAT NPaKTUYEeCKN HEBB3IMOXKHO UIN USKNKOYUTENHO TPYyAHO ynpa*XHABaAHETO Ha
npaBaTta, NpPeaocTaBeHW OT MNpaBoBuMA ped Ha Cbio3a (BXK. MO aHaioOrMA peleHue oT
6 oktomspu 2015 r., Orizzonte Salute, C-61/14, EU:C:2015:655, T. 48, 49 1 58).

* B. cbwo peweHune ot 15 maprt 2018 r., North East Pylon Pressure Campaign and
Sheehy, C-470/16, EU:C:2018:185, TouKa 55

* PeweHue ot 4 oktomBpu 2018, KaHTapes, C-571/16, EU:C:2018:807

138 3a cmeTKa Ha TOBa HE € WM3KJIYEHO MPOMOPLMOHANHA Takca B pa3mep Ha 4 % oT
LeHaTa Ha MCKa Ja NpeacTaBaABa CbleCcTBEeHa Npeyka 3a ynpaxHABaHe Ha NpasBoTO Ha
obesleteHne, NO-CNELMaNHO aKo JIMNCBA Bb3MOXKHOCT 33 0cBobOOXKAaBaHe OT TaKaBa
TaKCca, KOeTo 3anuTBaLLaTa PUCONKUNA CnefBa Aa NPOBEPU.

* PeweHue ot 13 centemspu 2018, Profi Credit Polska, C-176/17, EU:C:2018:711

70 O'I'I'yK cneaBa, 4e npouecyasiHn npasuaa Kato Te3n no rnasHOTO NpomsBoacTBO
nopaxaat TakbB PUCK, Tbl KaTo M3UCKBAT OT FIOTpe6VITEJ'IFi B ABycegmmnyeH CpokK, CHUTAHO
OT BPbBYBAHETO Ha 3anoBeaTa  3a U3Nb/HEHWME, Oa Npeacrtasum d)aKTI/I'-IeCKVITe
obcToaTencrea m AOKa3aTeniIcTBaTa, N03BOJIABALLUMN Ha CbAda Aa U3BBPLINM NpeleHKaTa, U1 ro
NOCTaBAT B Heﬁﬂal'Ol'IpWr'lTHO nonoxeHune C ornen Ha onpegenaHeTo Ha C'bp,E6HI/ITe
Pa3HOCKMU.



OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

3. CbaebHU Takcu

KakTo ¢pum3myeckuTe, Taka 1 IOPUANYECKMTE NIMLLA MOXKE [a Ce MO30BaBaT Ha NPABOTO Ha
edpeKkTUBHa cbaebHa 3awmTa nNo uneH 47 o1 XapTata Ha OCHOBHUTe NpaBsa.

CbabT TpabBa Aa nNposepu Aanu YCAOBMATA 3a NpeaoCTaBaHe Ha MpasHa MOMOLL,
npeacTaBNABaT OrpaHMYEeHWe Ha NPaBOTO Ha AOCTbM A0 CbAMAMLLATA, KOETO HaKbPHABA
camaTta My CbLLHOCT, 1a/I1 Ca HACOYEHM KbM MOCTUraHEeTO Ha NETUTUMHA LUen 1 Aanu
CbLLECTBYBa Pa3yMHO CbOTHOLUEHWE Ha NPONOPUMOHANHOCT MeXAYy M3MNOoN3BaHuTe
cpeAcTBa M nocTaBeHarTa uen.

Mp. - 06CcTOATENCTBOTO, Ye rapaHumsaTa 3a A06PO M3NbAHEHWE (06LWECTBEHN MOPbYKN)
MOXe [a [OOCTUIHe 3HauyuMTeNHaTa, He MOXe fOa AoBede [0 3aK/IYeHMeTo, 4Ye
3a4b/IXKEHNETO 3a MpPeAoCTaBAHETO Ha TaKaBa rapaHUMA 3acara CbLEeCTBEHOTO
CbAbPKaHUE Ha NPaBOTO Ha edeKTUBHU NPaBHU CPEACTBA 3a 3aLUMTA, C/Ie KaTo npu
BCMYKM MNOJIOKEHMA TA HE MOMe Ja ObAe 3aAbpXKaHa OT Bb3/arallmMa Opra,
He3aBMCUMMO OT U3X04a Ha NPOU3BOACTBOTO MO XKanbarta.

OCBO60)‘I-(LI,aBaHeTO OT 3anjallaHe Ha C'bLI,EGHVI TAaKCU Ha I'IY6I1VI‘-IHOI'|paBHVI Cy6EKTM
camo no cebe cu He ocurypasa npouecyasHo npeamMMmcCcTBO Ha Te3U OpnanNYeCckn nnua.
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* PeweHue ot 22 gekemspwu 2010, DEB, C-279/09, EU:C:2010:811

MPUHUMNBT Ha edeKTUBHa cbaebHa 3awmTa, 3aKpeneH B uneH 47 oT XapTata Ha
OCHOBHMWTe npaBa Ha EBponeickua cbios, TpAbBa ga ce Tb/KyBAa B CMMUCBHJ, Ye He ce
M3K/lOYBa BbB3MOMKHOCTTA OPUAMYECKM /MUA A3 Ce Mo30BaBaT Ha Hero w uye
npegocTaBeHaTa B NPWIOXKEHME Ha TO3M MPUMHLMIN MOMOLL MOXKe aga obxsawa no-
cneunanHo ocBobOXKAaBaHETO OT aBaHCOBO MAallaHe Ha PasHOCKM BbB BPb3Ka C
NpPOM3BOACTBOTO /UM CbAeNCcTBME OT aBOKaT.

B TOBa OTHOWeEHWE HAUMOHANHUAT CbA, Tpﬂ6Ba Aa npoBepu [dananm yCnoBuATa 3a
npeanocraBAHeE Ha NpaBHa NoMol, NPeacTaBiABaAT OrpaHN4YeHNE Ha NPaBOTO Ha AOCTbN 40
CbAnnniaTta, KOETo HakbpHABA CamaTa My CbLWHOCT, Aa/1In Ca HACOYEHU KbM NOCTUTAHETO
Ha NermntmmHa uen n aaanm CobulectsyBa pPasymMmHO CbOTHOLWEHME Ha MpPonopunoOHaIHOCT
mexay n3nonsBaHUTe cpeacrtsa U NOCTaBeHaATa LeN.

B pamKkuTe Ha Ta3n npeueHKa HaUMOHAJIHMAT CbA, MOXKe Ja B3eme npeasuns npegmerta Ha
Ccnopa, AOKOJIKO MMa OCHOBaHMA Aa Ce O4YaKBa, 4e MOJZIMTENAT We cnedyenn AOenoTo,
3HA4YMMOCTTa Ha HEroesunAa UHTEPEC, CZIOKHOCTTA Ha NPUNOKNMMOTO NPaBo U NponsBoacTBO
N BBb3MOXXHOCTTA MY edDEKTMBHO A3 3alMTaBa No3uumMATa CU No Aenoto. 3a ga npeueHn
nponopunoOHaNHOCTTa, HAUMOHANHUNAT Cb4 MOXKe CblOo Aa B3eme Noa BHMMaHKME pa3mepa
Ha Pa3HOCKUTe BbBB BPB3KaAa C NMpon3BoaCTBOTO, KOWUTO Tpﬂ6Ba Aa Cce nnaTAat
npeagBapuTesHo, U Aann Te nNpeacrtaBaABat HeENPeoA4O/IMMO NpenAaATCTBMUE MNnpea O0CTbMNa




[l0 NpaBocbame.

HaLI,VIOHa}'IHVIﬂT Cb4, MOXXe no-cneunanHo Aa B3eme nog BHMMaHME NOJZIOXKEHUETO Ha
lopuamMyecKkmTe Anua. B To3M cMmUCba TOM MOXKe Aa B3eme Mnoj BHMMaHWe Hanl-Bedye
npaBHO-OpraHu3aLnoHHaTa ¢opma M Aann CbOTBETHOTO HOPMAMYECKO Aule npecnensa
CTOMAHCKa uen, KakKto u“ d)VIHaHCOBVITe Bb3MOXHOCTU Ha Herosute CbApyXHUUUN UIU
aKUMOHEPU U BDB3MOMKHOCTTA MM A3 CU  HabaBAT HeobxoaumMTe CpeacTBa 3a
npeasBsaBaHETO Ha MCKa UKW NoJaBaHeTo Ha XKanbaTa.

* Bx. cbwo onpegenenue ot 13 1oun 2012, GREP, C-156/12, EU:C:2012:342

* PeweHue ot 30 toHK 2016, Toma and Biroul Executorului Judecatoresc Horatiu-Vasile
Cruduleci, C-205/15, EU:C:2016:499

50 C ornep Ha Ta3u Ues ce Hanara U3BoAbT, KOUTO NPaBAT PYMbHCKOTO, MCMAHCKOTO,
dPEHCKOTO U NONICKOTO NPaBUTEICTBO U EBponelickaTta Komucusa, 4e 0CBOOOXKAaBaHETO OT
3an/alWaHe Ha cbaebHM TaKCOBM MapKW, OT KOETO Ce Mo/3BaT lopUANYecKuTe nuua,
nyb6anyHonpaBHU cybeKTu, B NpoOM3BOACTBA KATO F1AaBHOTO NPOM3BOACTBO, cCamo no cebe
CM He ocurypsiBa npouecyanHo NpeguMmCcTBO Ha Te3W HPUANYECKU NUUa, LOKOMKOTO,
KaKTO 06ACHABA PYMBHCKOTO NPaBUTE/ICTBO, 3aM1aLLAHETO HA Ta3M MapKa OT TakMBaA /iMua
€ 33 CMeTKa Ha KOHCO/MMAMPaHWA HauMoHaneH OloayKeT, OT KOWTO ce $UHaHcupaT U
yC/yrnTe, KOUTO IOPUCAMKLMUTE NPeaoCcTaBAT.

* Pewenue ot 15 centemepu 2016, Star Storage and Others, C-439/14 and C-488/14,
EU:C:2016:688

50 CneppBa fa ce otbenexu, Ye B rnaBHUTE NPOM3BOACTBA NPABHOTO OCHOBAHWE Ha
rapaHumATa 3a 406pPOCHBECTHOCT € ACHO M TOYHO ycTaHoBeHo B OUG Ne 34/2006, Taka ye
TA TpAbBa Aa ce cuMTa 3a NpeABuAeHa B 3aKoHa (BXK. pelieHuns oT 27 maii 2014 r., Spasic,
C-129/14 PPU, EU:C:2014:586, ot 6 oktomspu 2015 r., Delvigne, C-650/13,
EU:C:2015:648, 1. 47 n ot 17 pexkemBpu 2015 r., WebMindLicenses, C-419/14,
EU:C:2015:832, 1. 81). OcBeH ToBa 06CTOATENCTBOTO, Ye rapaHumuaTa 3a 406pocbBECTHOCT
MOXe Aa AO0CTUrHe 3HaumTenHata cyma ot 25 000 EUR wam 100 000 EUR, He moxe pa
[0Befe [0 3aKAHYEHUETO, Ye 3a4b/IKEHUETO 33 NPeAoCTaBAHETO HAa TaKaBa rapaHuuA
3acAra CbLECTBEHOTO CbAbprKaHMe Ha NpaBoTO Ha edeKTMBHM NpPaBHU CpeacTBa 3a
3aWMmTa, cnel KaTo MpPU BCUYKU MOJIOXKEHMA TA He MOXKe fa Obae 3aabprkaHa oT
Bb3Naraliuns opraH, He3aBUCMMO OT M3X0A4a Ha NPOU3BOACTBOTO MO Kanbara.

%k %k %k

* Onpeaenexune ot 13 aHyapu 2017, Idromacchine and Others v Commission, T-88/09
DEP, EU:T:2017:5

50 B TOBa OTHOWeEHMe cneaBa aa ce 0T6ene>m4, 4ye OCBEH B XMNnoTe3aTa Ha C'bAE6Ha
nomoul, HepeneBaHTHa B KOHKPETHUA cnyqaﬁ, pa3xoauTe 3a npeacrasadaBaHe OT aABOKaT
cnepBa ga ce noemat OT BCAKO snue, ce3npawlo € UCK naun *anba ropucamkuma, npeq
KOATO I'IO,D,06HO npeacrasuTeNICTBO € 3a4b/IXKUTENIHO, CbLWO KakKToO U ApYyrute pasxogm,
CBbp3aHMN C TbpCEHETO Ha HerosuTe npaBa, KakBUTO Ca pa3xoauTte, HaNpaBEHWU 3a
M30aBaHETO Ha yAOCTOBEPEHUA UNN NMPOBEXAAHETO Ha €KCNepTusun, npegHadHa4yeHn Aa
AOKaxXaT OCHOBATE/IHOCTTAa Ha Herosute npeteHuun npeg cvia. ToBa, ye B cnyqal7| Ha



CaMO YaCTMYEH ycrnex Ha UCKa uan Kanbata egHa YacT OT Te3U PasxoaM MOraT Aa ocTaHaT
B TEXECT Ha MLeLa Uau KanbonogaTens, e NPUCHLLO HA 06LLOTO NPaBMIO 3a Bb3araHe
Ha cbaebHUTEe pPa3HOCKM, 3a/erHaso MOo-KOHKpeTHo B uneH 87, naparpap 3 ot
MpoueaypHUA NpaBUAHUK Ha O6wmaA cba oT 2 mait 1991 r., cbrnacHo KoiTo B Nogo6HM
cnyyam cbaebHUTEe pasHOCKM MoXKe ga 6baaT pasnpeneneHyn mexay crtpaHute. Cobuio
Taka $aKTbT, Ye HAKOM HanpaBeHW OT CTpPaHa Pa3xoAu MoraT Aa He 6baaT NpuM3HaTK 3a
noasealm Ha Bb3CTAaHOBABAHE M NO TO3M HAYMH AA OCTAHAT B TEXKECT Ha fnoco4veHata
CTpaHa, e Npucbly Ha YaeH 170 ot MpoueaypHUA NPaBUAHUK, CbIIACHO KOMTO npu cnop
OTHOCHO MogNe)KalinTe Ha Bb3CTAaHOBABAHE CbAeOHM PA3HOCKM Te ce onpenenat ot
O6bwma cova. lMpunaraHeTo Ha Te3n pasnopeabu He 6u mMorno ga npeacTasnsAga
HapylweHWe Ha MPaBOTO Ha AOCTbMN A0 NpPaBOCbAME, BKAOYMTENIHO B C/y4all KaTo
HACTOALMA, B KOWTO pasmepbT Ha CbaebHMTEe Pa3HOCKM, OCTAaBEHM B TEXECT Ha MLela,
HaaXBbP/A pasmepa Ha CymaTta, KoATo My e 6una npepocrtaBeHa oT O6wWMs cbg B
rNaBHOTO MPOWU3BOACTBO. BCbLHOCT BbMPOCHT 33 pasmepa Ha CbaebHUTe PasHOCKM,
OCTaBeHM B TeXeCT Ha uueua, e pas/iMyeH U oTAeNeH OT BbMpoca 3a Cymarta, KOATO
MHCTUTYLUATA OTBETHUK € OCbAeHa Aa 3an/aTv B r1aBHOTO NPOM3BOACTBO.



OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

4. CbpebHun Takcun

* Inpektunsa (EC) 2016/1919 Ha EBponeickua napaameHT U Ha
CoBeta oT 26 oktomBpu 2016 rogmMHa OTHOCHO npaBHaTa
nomou, 3a 3anogo3peHn u o0b6BUHAEMM B pPaMKUTE Ha
HaKa3aTe/IHOTO MNPOM3BOACTBO M 33 WMCKAaHM 32 NpeaasBaHe
INua B paMKUTE Ha NPOM3BOACTBOTO MO €BPOMNENCKa 3anoBes,
3a apect

* Mp. NpoueaypHUTe NpaBUAHULM Ha Cbaa 1 Ha O6LWMA cba.
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« [Oupektusa 2013/48/EC Ha EBponenckus napnameHT u Ha CbBeTa OT
22 oktomBpu 2013 rogmMHa OTHOCHO MPaBOTO Ha AOCTbN 4O afABOKaT B
HakasaTe/IHOTO NpPOM3BOACTBO U B MPOM3BOACTBOTO MO €BpOMencka
3anoBef 3a apecT M OTHOCHO NPaBOTO Ha yBeAOMSIBaHe Ha TpeTo nuue
npuM 3agbpXXaHe M Ha OCbLLECTBsIBaHE Ha Bpb3Ka C TpPeTU nuua U
KOHCYJICKUW OpraHu rnpes nepuoga Ha sagbpikaHe

* BxX. peweHne oT 12 mapt 2020, VW (Jdoctbn g0 aaBoOKaT B C/Ayy4al Ha
HeaBaBaHe), C-659/18, EU:C:2020:201

* [Oupektmsa 2010/64 / Anpektusa 2012/13
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OrpaHunyeHuns Ha 4a. 47 oT XapTaTa
1. loKka3aTtencrea

OTXBbpAAHETO OT CbAa HA AOKa3aTe/NCTBO CamMO Nopagun ToBa, 4ye e
nony4yeHo 6e3 paspelleHmne®, npeacraBnaBa orpaHUYeHME Ha NPaBOTO Ha
edeKTUBHa cbaebHa 3almMTa N0 CMUCHAA HA Y. 47 oT XapTaTa

—_

ToecrT, chepgBa ga ce Hanpasu npeueHkKa 3a NponopLmnoHaIHOCT.

...0CBE€H TOBA

11

* 6e3 cbrnacmMeTo Ha agMUHUCTPATOPa Ha BbMPOCHUTE AaHHM (BXK. C-73/16)
* PeweHue ot 27 centemBpwm 2017, Puskar, C-73/16, EU:C:2017:725, Touku 82 - 98

98 Mo BCUYKKM U3N0XKEHWN CbOBpaXKeHMsA Ha TPeTUs BbMNPOC cAesBa Aa Ce OTrTOBOpU, Ye
uneH 47 oT XapTaTa TpsAbBa 4a ce Tb/KyBa B CMUCDHJI, Y€ He AOMNycKa HauMOHaNeH CbA 43
OTXBbP/AM KaTO [O0Ka3aTe/NCTBO 3a HapylWeHWe Ha 3aluTata Ha JWYHW  [aHHM,
npegoctaBeHa ¢ [upektmBa 95/46, CNUCbK KaTo CNOPHMA, NpeacTaBeH oOT
3aMHTEPECOBAHOTO /INLE U CbAbPMKALL HEroBM JIMYHM AAHHW, KOraTo TOBa /ULE Ce e
CHabauno C TO3M CNUCHK 6e3 3aKOHHOTO CbracMe Ha agMMHMCTPATOPa Ha Te3Wn AaHHM,
OCBEH KOraTo TaKoBa OTXBbP/AHE € NpeABUAEHO B HALMOHANHOTO 3aKOHOAATe/NCTBO M
3a4MTa KaKTO OCHOBHOTO CbAbP*KaHWE Ha NPaBOTO Ha epeKTUBHA CbaebHa 3almMTa, Taka u
NPUHLMNA Ha NPONOPLMOHANHOCT.
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OrpaHunyeHuns Ha 4a. 47 oT XapTaTa
2. loKka3atencrsa

* HauMoHanHata topUCAnNKLMA, KOATO M3BbpLIBA KOHTpON Ha
3aKOHOCbOOPA3HOCTTA HA OCHOBAHO HAa NpaBoTo Ha EC peweHune cneaga Aa
npoBepu QAanu B3eTUTe NpeaBuA LO0Ka3aTenctsa ca 6uam nonyyeHu u
M3N0N3BaHW NPU CNAa3BaHETO Ha NpaBaTa rapaHTUpPaHM oT NpaBoTo Ha EC u no-
cneymanHo Ha XapTaTa.

k% k

Mp. TeneboHHMTE NOACNYLWIBAHMA Ca Hameca B MNPaBOTO Ha JIMYEH KMBOT,
3a/1erHano B YsieH 7 oT XapTara.

CbrnacHo yneH 52, naparpad 1 ot XaprtaTta, nogobHa Hameca Mmoxe Aa b6bae
[0rMycHaTa camo aKo e npeaBuaeHa B 3aKOH U aKo, NpY 3a4MTaHe Ha OCHOBHOTO
CbAbpXKaHMEe Ha TOBa NPaBO M HA NPUHUMNA HAa MNPONOPUMOHANHOCT, €
Heobxoauma M AeNCTBUTENIHO OTroBapA Ha NpusHaTK oT Cbio3a uenu oT obuy,
MHTepec.

* PeweHue ot 17 gekemspu 2015, WebMindLicenses, C-419/14, EU:C:2015:832

90 Mopagn TOBa Ha n4eceTn, eAuHageceTW, [ABaHALeceTU, TPUHALECETH,
YyeTUPUHAZECETU N NETHaZeceTM BbMNPOC CneaBa Aa Cce OTroBOpM, Ye npaBoTo Ha Cblo3a
TpsbBa 4a ce Tb/AKyBa B CMUCHJI, Ye 3a Le/iuTe Ha npuaaraHeTo Ha uneH 4, naparpad 3
OEC, unen 325 APEC, uneH 2, uneH 250, naparpad 1 n uneH 273 ot Oupektueara 3a 44C,
TOBa NPaBO A0MNyCcKa — 3a Aa YCTaHOBWU Ha/JIMYMETO Ha 310ynoTpeba B obnacTtta Ha AAC —
AaHbyHaTa agMWMHUCTPaUMA [a W3M0M3Ba [A0KasaTencTBa, CbOpaHM B pamMKuTe Ha
napanesHo BCe OLLE HEMNPUKIUYMNO HaKasaTe/NHO MNpPoM3BOACTBO 6e3 3HaHMeTO Ha
[AHBbYHO33aAb/IKEHOTO /IMLE, Hanpumep 4pes npuxBalllaHe Ha AafekocbobueHua U
M33eMBaHE Ha ENIeKTPOHHU CcbobWeHMA, Npu yc/ioBMe 4Ye CcbbUMpaHeTo Ha Tesu
[0Ka3aTeNcTBa B PaMKUTE HA MNOCOYEHOTO HaKas3aTeNHO MNPOM3BOACTBO UM TAXHOTO
M3MNo/3BaHe B PaMKMTE Ha aAMWHMUCTPATUBHOTO MPOM3BOACTBO HE HapyllaBa MNpaBaTa,
rapaHTMpaHu OT NpPaBoTOo Ha Cbto3a.

91 Mpu ycnosua Kato pasrnexgaHuTte B rN1aBHOTO MPOU3BOACTBO HaLMOHaNHaTa
IOPUCAMKLNSA, KOATO M3BBPLIBA KOHTPO/S HA 3aKOHOCBHOOPA3HOCTTA Ha OCHOBaAHO Ha
nogobHU [AOKasaTesIcTBA PeLleHMe 3a onpefeniaHe Ha AOMbAHUTENHO 3a4b/XKEeHWe 3a
nnawaHe Ha AC, cnegBa no cunaTa Ha yneHose 7 147 nuned 52, naparpa¢ 1 ot Xaptata
Aa NpoBepu, OT eAHa CTPaHa, Aa/IM NPUXBALLAHETO HA AAaNEKOCHOOLLEHMA U U33EMBAHETO
Ha eNIeKTPOHHU CbobLLEeHMA ca Bunm cnocobu 3a pascienBaHe, NpeasUAEHM B 3aKOHa U
HeobXoAMMM B PaMKMTE HA HaAKa3aTeNHOTO MPOM3BOACTBO, M OT Apyra CTpaHa, Aanu
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M3NoN3BaHETO OT nocoYeHaTa aAMUHMCTPaUMA Ha CcbbpaHMTE MO TO3M HAYUH
[OKasaTenctea e 6MN0 CblWO paspelweHo OT 3aKoHa M Heobxoamumo. OcBeH ToBa
3anuTBallaTa PUCAUKLMA ce[Ba Aa NPOBEPU AaNM B CbOTBETCTBUE C OBLIMA NPUHLMN
Ha 3a4yMTaHe Ha MPaBOTO Ha 3allMTa B PaMKUTE Ha aJMUHUCTPATMBHOTO MPOU3BO/ACTBO
AAHbYHO3A4b/IKEHOTO /IMLE € WMMano Bb3MOMKHOCT 43 MOJAYyYnM JAOCTbN A0 Tesu
[OKas3aTencTsa U Aa 6bae U3cNyLaHO BbB Bpb3Ka C TAX. AKO HaLMOHaHaTa PUCANKLMUA
YCTAaHOBM, Ye [AaHbYHO33aAb/BKEHOTO /IMLE He € MMano Ta3u Bb3MOMKHOCT MAM Ye
NMOCOYEHUTE [AOKas3aTenctea ca b6uam cvbpaHM B pamMKMTe Ha HaKas3aTeaHOTo
NPOU3BOACTBO UAWN M3NON3BAHU B aAMUHUCTPATUBHOTO NMPOU3BOACTBO B HapylleHMe Ha
uneH 7 oT XapTaTa, TA TpAbBa Aa U3KAO4YM Te3un loKa3aTencTBa 1 A3 OTMEHM CNOMEHATOTO
pelleHne, ako Nopaan Tasu NPUUYMHA TO Ce OKaxKe HeoCcHOBaTesIHO. Te3n AoKas3aTencTea
TpsAbBa CbLLO Aa Ce U3K/YaT, aKo HaUMOHaHaTa PUCOUKLMA HAMA NPaBo Ada nposepu
AanN B PaMKUTE Ha HaKas3aTe/IHOTO NPOM3BOACTBO Te ca bMaM cbbpaHM B CbOTBETCTBUE C
npaBoTo Ha Cblo3a WM Hali-MaNKOTO Bb3 OCHOBa Ha Beye M3BbpLUEHa OT HaKasaTesiHa
IOPUCOMKLMA B PaMKUTE Ha CbCTe3aTe/IHO NPOU3BOACTBO MPOBEPKA Aa Ce YBEPU, Ye Tesn
[OKasaTecTBa ca 6uam cbbpaHu B CbOTBETCTBUE C NPaBOTO Ha Cbio3a.

* PeweHue ot 17 aHyapwm 2019, izuses u gap., C-310/16, EU:C:2019:30

36 OcseH TOBa TenedoHHUTE NOACNYLIBAHMA Ca HAMeca B NMPaBOTO Ha JIMYEH XKMUBOT,
3a/erHano B YaeH 7 ot Xaptarta. CbrnacHo 4neH 52, naparpad 1 ot Xaprtata nogobHa
Hameca moxe Aa 6bae fonycHaTa camo aKo e NpeasuaeHa B 3aKOH M aKO NpKM 3a4ymTaHe
Ha OCHOBHOTO CbAbpPrKaHME HA TOBA MPABO M HA NPMHUMMNA Ha NPOMOPUUOHANHOCT €
HeobxogMma M OeNCTBUTENHO OTroBapsA Ha npusHaTtM oT Cbio3a uesm oT obuy MHTepec
(8’. B TO3M cmucba pelteHne oT 17 aekemspu 2015 r., WebMindLicenses, C-419/14,
EU:C:2015:832, 1. 71 n 73).

37 B ToBa oTHOWeHMe e 6e3cnopHo, Ye pasrierKaaHuTe B rMaBHOTO MPOM3BOACTBO
TenepoHHU noacnywBaHMA ca 6uaM paspelleHn oT cbaebeH opraH, KOWTO He e uman
HeobxogMmaTa 3a TOBa KomneTeHTHocT. lMopagu ToBa cnegBa Aa Ce CYMTa, Ye Tesu
TeNledOHHU MNOACNYWBAHMA He ca NPeABUAEHM B 3aKOH MO CMUCbAA Ha uneH 52,
naparpa¢ 1 ot Xaprarta.

38 ETo 3awo cneaga pa ce OT6el'Ie)'KM, ye pa3srnexgaHarta B raBHOTO Npon3sBoacTso
HOpMa OTpa3ABa U3UCKBAHWATA, NMOCOYEHU B TOYUKU 35—37 oT HacroAwoTo peweHune,
AOKOJIKOTO 3aAbJ/iXKaBa HAUUMOHA/IHUA CbA Aad USKIHYUN OT AO0KAa3aTe/ICTBEHUA MaTepuan
NO HAKa3aTe/IHOTO AeN0 AO0Ka3aTe/iICTBa KaTo Teﬂed)OHHVITe noacnywsaHumaA, 3a KOUTO ce
M3UCKBa NpeaBapuUTesiHO C'bﬂ,e6HO pa3peweHne, Korato ToBa paspelleHne e u3sgageHo ot
HEKOMMNETEHTEH CbAGﬁEH opraH.

39 CnepoBaTesiHO NpaBoTO Ha Cblo3a He 33a4b/KaBa HALMOHANHMA CbA O3 He
NPUIOXKN TaKaBa MpouecyasiHa HOPMa AOPW KOraTo M3MO0A3BAHETO HAa He3aKOHHO
cbbpaHuTe poKasaTenctea 6u morno Aa yBennunm edeKkTMBHOCTTAa Ha HaKasaTesIHOTO
npecnegsaHe, NO3BONAABAMKN Ha HALLMOHAIHUTE OPraHM Aa CaHKLMOHUPAT B ONpeaeneHu
CNyyanm HapylweHueTo Ha npaBoTo Ha Cbio3a (BK. NO aHanorms BbB BpPb3Ka C
BbTPELHONPAaBHMTE NPOLLECYaSIHN HOPMM, CbITAaCHO KOUTO AafeH CbaebeH aKT ce Nos3Ba
CbC CM/1a Ha NPeCcbAeHo Helo, pelleHne ot 24 oktomspu 2018 r., XC u ap., C-234/17,
EU:C:2018:853, T. 53 1 unTnpaHaTa cbaebHa NpakTMKa).

* B. cblo peweHue ot 23 oktomepu 2014, Unitrading, C-437/13, EU:C:2014:2318
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OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

3. [loka3aTtencrea

* HaymoHanHa ypenba, KOATO M3KAKOYBA Bb3MOXHOCTTA /IMLE, A0 KOETO
KOMMETEeHTHUAT HaUMOHAJNIeH OpraH agpecupa pasnopexpgaHe 3a
npegoctaBaHe WHPopmauma, Aa ob)KanBa ToBa pasnoperkpaHe
ANPEKTHO, He 3a4yuTa OCHOBHOTO CbAbpP)KAaHME Ha nMpPaBOTO Ha
ePeKTUBHM MNpPaBHM CpeacTBa 3a 3alMTa, rapaHTUPAHO OT ynieH 47 oT
XapTaTta, n uneH 52, naparpad 1 cboTBETHO He AONYCKa TakaBa ypeaba.

* MIPUHUMNBT Ha CbCTE3aTE/IHOCT B NPOLLECA HE O3HAaYaBa 3a4b/IKUTE/HO,
ye CTpaHuTe c/edBa Aa UMaT HeorpaHWYeH U MbeH AOoCTbN A0 ufAnaTta
MHbopMaLma No AenoTo.

* PeweHue ot 6 oktomepu 2020, Etat luxembourgeois (EpeKTMBHM NpaBHM cpeacTBa 3a
3almMTa cpeLLy UCKaHe 3a npeaocTaBsaHe Ha gaHbuHa uHdopmaumsa), C-245/19 and C-
246/19, EU:C:2020:795

68 CnepoBaTeNHO NMpU HaZAWyMe Ha aKT, C KOMTO ce pasnopexaa npeaocraBAHe Ha
MHbOPMaLUA N KOWTO eBeHTYaIHO e MPOM3BOAEH U HENPOMOpPLMOHa/IeH, TaKoBa /iMLe He
MO’Ke fla CTUrHe A0 cbaebeH npouec, OCBeH ako He HapyluM TO3M aKT, KaTo OTKaxe Aa
M3MbAHU CbAbP}KALLOTO Ce B HEro pasnopexaaHe U CbOTBETHO Ce U3/10¥KM Ha ONacHOCTTa
Aa My 6bae HanoxeHa CcaHKUMATa, npeABuieHa 3a HeroBoTO HeusmbjHeHue.
CnepoBaTenHo TOBa /INLE HE MOXKe [la ce CYMTa 3a NOoA3Ballo ce ¢ edpeKTUBHA CbaebHa
3aWumTa.

69 Mpu ToBa NOMOXEHME Ce Hanara U3BoA4bT, Ye HaUMOHA/HA 3aKoHoZaTeNHa ypeaba
KaTo pasrfiexkjaHaTa B r/1aBHUTE MPOM3BOACTBA — B KOATO Ce M3K/OYBA Bb3MOMKHOCTTA
npuTexaBawo WHOOPMaUMA MLe, OO0 KOETO KOMMNETEHTHUAT HauMOoHaneH opraH
ajpecvMpa pasnopexgaHe 3a HEMHOTO npejocTaBAHe, Ja o06)KanBa MNpsKo ToBa
pasnopexpaHe — He 3a4MTa OCHOBHOTO CbAbprKaHMe Ha NPaBoOTO Ha edeKTUBHM NPaBHU
CpeAcTBa 3a 3alMTa, rapaHTMpaHo OT yneH 47 oT XapTaTa, W uneH 52, naparpad 1 ot
nociaefHaTta CbOTBETHO He A0MNYyCKa Takasa ypeaba.
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75 Mopagn TOBa Ha AAHBYHO3AABAXKEHO SINLE, KAaTO NOCOYEHOTO B Touyka 70 ot
HaCTOALLOTO pelleHune, TpAbBa fa O6bae Npu3HATA Bb3MOXKHOCTTA Aa Ce MoAa3Ba oOT
npaBoTO Ha ePEKTUBHU NPaBHU CPEeACTBA 3a 3alUMTa, rapPaHTMPaHO OT YneH 47 oT XapTaTa,
Npu Ha/nYMe Ha pasnopeXxaaHe 3a NpeaocTaBAHe Ha MHPOPMALMA KAaTo pasrnexgaHuTe
B [/TaBHUTE NPOU3BOACTBA.

76 Ha BTOpO MACTO, WO Ce OTHacA 40 TOBA A4a/IN YNPaXKHABAHETO Ha TOBA NPaBO MOMKe
Aa bbae orpaHMYeHo cbraacHo 4yneH 52, naparpad 1 ot XapTata ypes M3KAOYBaHE Ha
Bb3MOXKHOCTTA TAaKOBa JinLe NPAKO Aa 06)KasBa NOCOYEHOTO pasnopexkaaHe, Tpabsa Aa
ce NPUNOMHM, Ye TaKoBa orpaHn4YaBaHe TpAbBa, NbPBO, Aa € NPeABUAEHO B 3aKOH, KOETO
no-cneunanHo oO3Ha4vyaBa, KAKTO cneaBa OT MNOCTOAHHATA npaktMka Ha Cbaa, B
HOpMaTMBHaTa My OCHOBa ACHO U TOYHO Aa e onpeaeneH HeroBuaT obxeaT (pelleHuns ot
17 pekemspu 2015 r., WebMindLicenses, C-419/14, EU:C:2015:832, 1. 81 u ot
8 centemspu 2020 r., Recorded Artists Actors Performers, C-265/19, EU:C:2020:677,
T. 86).

95 Ha nbpBo mAcTo, TpabBa Aa ce onpedenu Aanan B XMMNoTe3a KaTo pasr/ierkjaHaTta B
rMaBHUTE NPOM3BOACTBA HA TaKMBa TPeTM nLa TpAbBa Aa ce NPU3HAe Bb3MOXKHOCTTA A3
ce Non3BaT OT NPABOTO Ha ePEeKTUBHU NPaBHU CPeACTBA 3a 3aLMTa, NPOrAaceHo B YieH 47
OT Xaprara.

96 B ToBa oTHOWeHWe TpAbGBa Aa ce oTbenexu, Yye CbLO KAaTo MPUTENKaBaLLOTO
MHbOPMaLMA IOPULMYECKO INLE, A0 KOETO KOMNETEHTHUAT HaLlMOHaNEH OpraH agpecmpa
pa3snopexxgaHe 3a NpeaocTaBAHe Ha Tasu MHPopMaLMA, BbNPOCHUTE TPETU ANLA MoraTt
[a ce No30BaT Ha 3alLMTaTa, C KOATO Ce M0J13Ba BCAKO PUIMYECKO UK OPUAMYECKO nLe
Mo cunaTa Ha NOCOYEHMA B TOYKA 57 OT HACTOALLOTO pelleHne o6l NPUHLMN HA NPABOTO
Ha Cblo3a, cpelly NPOU3BOIHA MM HEMPOMNOPLMOHANHA Hameca Ha nybivMyHaTa BacT B
YyacTHaTa um cdepa Ha 4elHOCT, MaKkap NpeaoCcTaBAHETO HA NybanYeH opraH Ha CBbp3aHa
C TAX NpaBHa, 6aHKoBa, PUHAHCOBA WM, NO-06LLO, MKOHOMMYECKA MHbOPMALMA [a He
MOKEe B HUKAKbB C/ly4ail 4a Ce CYMTA 3a 3acAralllo CbLLHOCTTa Ha Ta3un AeMHOCT (BK. B TO3M
cmucbn ECMNY, 16 toHmM 2015 r., Othymia Investments BV c¢/y Hwuaepnangus,
CE:ECHR:2015:0616DEC007529210, § 37, 7 tonmn 2015 r., M.N. n gp. c¢/y CaH MapuHo,
CE:ECHR:2015:0707JUD002800512, § 51 u 54, n 22 pexkemspu 2015 r., G.S.B. c/y
Weeiuapusa, CE:ECHR:2015:1222JUD002860111, § 51 n 93).

* PeweHune ot 7 CentemBpu 2021, Klaipédos regiono atlieky tvarkymo centras, C-
927/19, EU:C:2021:700

130 CnepoBaTe/IHO KOMMETEHTHUAT HaLUOHaNeH cbg TpAb6Ba pa
npoBepu —KaTo B3eme NpeaBus U3LAN0 KAaKTO HeobxoaMMOCTTa Aa ce 3anasm
06LeCcTBeHMAT MHTEepeC OT NOAADbP}KAHE HA NI0A/IHA KOHKYPEHLUA B PAMKUTE Ha
npoueaypute 3a Bb3naraHe Ha ob6LecTBEHU NOPbBYKK, TaKa U HeobxoaMmocTTa
Aa ce 3alMUTU AEeNCTBUTENHO noBepuTenHata umHdopmauma, M ocobeHo
TbProBCKUTE TaMHU HA y4aCTHULMTE B NpoueaypaTta 3a obuecrBeHa nopbyka —
AANU Bb3NarawMAT OpraH NpaBUAHO e npuen, Yye uHpopmaumAata, KoATo e
OTKa3an Aa nNpeaocCTaBM Ha 3aABUTENA, e noBeputenHa. 3a Tasu uen
KOMNETEeHTHUAT HAaUMOHANEeH CbA TPAGBa Aa U3BLPLUM LANOCTHA NMPOBEpKa Ha
BCUUYKM peneBaHTHU PaKTUUECKU U npaBHU obcToatencrea. Toi Tpabea aa moxe

13



M Aa pasnonara ¢ U3UCKBaHaTta UHOpPMaUUA, BKAIOUUTENIHO NoBepuTenHarta
mHpopmauma 1M TbProBCKUTE TaiiHU, 3a Aa 6bae B CbCTOAHME Aa ce NpousHece
Npu1 Nb/IHO NO3HaBaHe Ha A4eNoTo (BXK. B TO3U CMUCHA pelwleHue oT 14 ¢pespyapu
2008 r., Varec, C-450/06, EU:C:2008:91, T. 53).

131 Jopu pa ce npeanono)Ku, ye MOCOYEHUAT CbA CbLO cyeTe, 4e
BbNpOCHaTa MHOOPMALMA MMaA NOBEPUTENIEH XapaKTep, KOWTO He [onycKa
Pa3KPMBAHETO M Ha KOHKYPEHTUTE Ha CbOTBETHMA OMepaTop, BaXHO e Ja ce
NPUNOMHM, Ye KaKTo CbAbT € NOCTaHOBWJI, MaKap Mo 06O NPaBUAO MPUHLUMBLT
Ha CbCTe3aTeNHOCT Aa npeanonara MNpaBoTO Ha CTPaHUTeE B Mpoueca Ada ce
3aMno3HaAT C NpeacTaBeHMTe MNpe CbAa [AO0Ka3aTesNcTBa M CTaHOBUWA M 43 W
06CcbaAT, B HAKOW C/lyd4an MOXKe Aa € Heobxoammo Aa 6bae oTKasaH A0CTbN Ha
CTpaHuTe g0 onpegeneHa MHGopmaums, 3a Aa Ce 3aLUTAT OCHOBHMTE MpaBa Ha
TPETo /iMue WAW Aa ce 3anasy 3Hauyum obuiecTBeH MHTepec (pewenue ot 14
despyapwm 2008 r., Varec, C-450/06, EU:C:2008:91, T. 47).

132 Cpepn, oCHOBHMTE NpaBa, KOMTO MoraT Aa 6bAaT 3alWMTeHM Mo TO3U
HauyMH, obaye e NPaABOTO Ha 3a4YMTaHE Ha JIMYHUA KUBOT M Ha TaMHaTa Ha
CbobLLEeHNATA, NPOrNaceHo B YaeH 7 oT XapTaTa, KakKTo W NpaBoTO Ha 3aluuTa Ha
TbProBCKUTE TaliHK, Npu3HaTo oT Cbaa KaTo obu, NpMHUMN Ha NpaBoTo Ha Cblo3a
(Bk. B TO3M cmucbn peulieHne oT 14 ¢espyapu 2008 r., Varec, C-450/06,
EU:C:2008:91, T. 48 n 49).

133 Taka, KaTo ce uMmMa npeaBua KONKO € BaKHa 3aluTaTa Ha
nosepuTenHata MHGopmaLma, KakTo 6e oTbenssaHo no-cneunanHo B To4kn 131 um
132 OT HacToAWOTO pelleHMe, OpPraHbT, OTrOBOPEH 3a MPOWM3BOACTBO MO
ob)kanBaHe B o065nacTTa Ha Bb3naraHeTo Ha OOLLECTBEHW TMOPBYKKU, NpwU
HeobxoauMMocCT TpAbBa [a MOXe [a pewu, 4ye onpeaeneHa uHdbopmauums,
CbAbprKallla ce B MNpenuckata, C KOATO pasnonara, He TpaAbBa pa 6bae
npeaocTaBeHa Ha CTPaHUTE U Ha aABOKaTUTE UM (BXK. B TO3M CMUCH/ pelleHue oT
14 pespyapu 2008 r., Varec, C-450/06, EU:C:2008:91, T. 43).

134 OcBeH TOBa TpAbGBa Aa cCe YTOYHW, Ye CNef, KaTo KOMMETEHTHUAT
HaUMOHAaNeH CbJ, CYUTa, Ye Bb3NArallMAT OpraH MNPaBUAHO M [OCTAaTbYyHO
MOTUBMPAHO € peLlunn, Ye UCKaHaTa MHPopmauua He MoXe Aa bbae cbobuleHa
nopaau NoBepUTENIHUA M XapaKTep, KaTo ce MMaT NpeaBua 3aAb/KEHUATa Ha TO3U
Bb3narall, opraH no cuaaTta Ha NpUMHUMNA Ha edeKkTMBHa CbaebHa 3aliuTa,
NPUNOMHEHU B TOYKM 121—123 OT HACTOAWOTO pelleHWe, MoBeAeHUEeTO Ha
NOCOYEeHUA OpraH B TOBa OTHOLLIEHWE He MOXKe Aa 6bae KPUTUKYBAHO C 10BOAa, Ye
e 3allMUTMA NPEeKaNneHo WHTepecuTe Ha WKOHOMUYECKMA OnepaTop, YMATO
nosepuTenHa MHGopmMaLUa e NoOUCKaHa.

135 KOoMNeTeHTHMAT HauMoHaNeH Cba, TPA6Ba CbLLO Taka Aa NPOBEPU U
[ann ca [OCTaTb4yHM MOTMBMTE Ha PELIEHWETO, C KOETO Bb3NarawuaT opraH e
OTKasan Aa pasKpue nosepuTenHata MHGoOpMaLMsa UAN Ha PELUEHMETO, C KOETO €
OTXBbP/IUN NoJaAeHaTa Mo agMUHUCTPATUMBEH pe Kanba cpelly nNpeaxoaHoTo
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pelleHne 3a OTKas, 3a Aa NO3BO/IM, B CbOTBETCTBME CbC CbAebHaTa NpaKTuKa,
nocoyeHa B To4Ka 120 OT HACTOALWOTO peLweHne, oT egHa CTpaHa, Ha 3aaBUTeNA aAa
3alMTM npaBaTa CM W ga pelwn, pasnonaraiku ¢ usnata Heobxoguma
nHdopmauma, gaanm Mma CMUCHA Aa ob6xKanBa npen CcbA TOBA pelleHne, 1 oT Apyra
CTpaHa, Ha CbAuMLLATa A3 YNPa*KHAT KOHTPO/ 338 HerosaTa 3aKOHOCbOOPaA3HOCT.
OcBeH TOBa, KaTo ce MMa npeasua BpenaTa, KOATO MOXKE Aa Npou3Tede 3a AadeH
MKOHOMMYECKN OMNEepaTop OT HEMNPaABOMEPHOTO MpeaoCcTaBsHE Ha onpeaeneHa
nHbopmauma Ha KOHKYPEHT, KOMMETEHTHUAT HauMoHaneH cba TpabBa Aa
CbBMECTWU NPaBOTO Ha 3aABMTENA Ha eDEKTUBHM MPaBHM CPeacTBa 3a 3aluuTa no
CMMUCBbAA Ha YneH 47 oT XapTaTa M npasBoTo ga bbae 3awmTeHa NoBepuTenHaTa
MHPOPMALMA Ha TO3M onepaTop.

136 Hakpas, KOMMNETEHTHUAT HauUMOHaNeH Cbh TpAGBa Aa MOXKe Aa
OTMEHW PELLUEHUETO 3a OTKA3 UK PeLUEHMETO, C KOETO € OTXBbp/iIeHA NogadeHaTa
no agMMHUCTPATMBEH pej *Kanba, ako Te ca HeE3aKOHOCbOOpPa3HU, N eBEHTYa/THO
[a BbpHe Aen0oTO Ha Bb3jarawma OpraH, UAM AopuM cam ga MOCTaHOBU HOBO
pelweHne, ako HEroBoTOo HaUMOHANHO MNpaBoO pa3pellaBa ToBa. [JOKOAKOTO B
pPaMKUTe Ha AEeBeTUA CM BbMPOC 3anuTBallaTa HPUCAMKLMA UCKa Aa YCTaHOBM
Aann CbAbT, Ce3MpaH C MCKaHe 3a pasKpuBaHe Ha MoBepuTesHa MHpopmauums,
TpAbBa cam Aa NpoBepsBa He CaMO HelHaTa PesIEBAHTHOCT, HO U nocieauumnTe ¢
OTHOCHO 3aKOHOCbOOpPA3HOCTTa Ha MpoueaypaTa 3a Bb3/slaraHe Ha MOPbYKA,
[OCTaTbyHO € Aa ce otbenexu, Yye cbrnacHo 4naeH 1, naparpad 3 ot AupekTunsa
89/665 AbprKkaBUTE YNEHKM onpeaenat noapobHute pasnopenbu, KOMTO ypexaat
npoueaypuTe 3a NpepasrnexXaaHe Ha pelleHnaATa, B3eTU OT Bb3aralmTte OpraHu.
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OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

4. loka3aTtencrsa

Apyau nposaeneHus

* KOHOUCKaUMA Ha MMYLLLECTBO, NPUHAANEXKALWO Ha NUUe, Pas3/IMYHO OT
M3BbPLIMTENA Ha NpecTbnieHueTo, 6e3 ToBa AuMue ga pasnonara c
epeKTUBHM NPaBHU CPeACTBa 3a 3alMTa

* OTCTpaHABaHE Ha NOPOLN B OBBUHUTENHNSA aKT
* HeBb3MOKHOCT 3a NpeAcTaBsAHe Ha (OTHOCMMMK) AOKa3aTeNcTBa

* PeweHue ot 14 aHyapu 2021, OKkpb}KHA nNpoKypatypa — XackoBo M AnenatusHa
npokyparypa — lNnosgus, C-393/19, EU:C:2021:8

YneH 4 ot PamKoBo peweHne 2005/212 BbB Bpb3Ka € YieH 47 oT XapTaTa Ha OCHOBHUTe
npasa TPAOBa Aa Ce Tb/KYBa B CMUCDJ1, Ye He AOMYyCKa HaLMOHaAHA NpaBHa ypeaba, KoATo
No3B0/1ABA B HaKa3aTe/IHO NPOM3BOACTBO fa Ce KOHPUCKYBA MMYLLECTBO, NPUHAANENKALLO
Ha /inUe, Pas/IMYHO OT M3BBPLUNTENA HA NpecTbhNeHneTo, 6e3 ToBa NLE Aa pa3nonara ¢
edeKTUBHM NPaBHM CPeaCTBa 3a 3amTa.

* PeweHue ot 21 oktomBpu 2021, ZX (OTcTpaHABaHe HA NOPOLU B O6BMHUTENIHUA aAKT),
C-282/20, EU:C:2021:874

1) Ynen 6, naparpad 3 ot [Aupektmsa 2012/13/EC Ha EBponeickua napnameHT U
Ha CbBeTa oT 22 man 2012 roanHa OTHOCHO MPABOTO HAa MHPOPMALMA B HAKa3aTE/HOTO
npou3BoACTBO WM uneH 47 oT XapTaTa Ha OCHOBHMTe npaBa Ha EBponelickua cbio3
TpsbBa Aa ce Tb/KyBAaT B CMWUCHL/, Y€ He JAO0MNycKaT HAUMOHANHO 3aKOHOAATeNCTBO,
KOETO He npeasuKaa npouecyaneH pea 3a OTCTpaHABaHe, cnep,
pa3nopeauTeNHOTO 3acefaHWe MO HaKas3aTes/IHO [eno, Ha HeACHOTa W Hemb/HOoTa,
KOMTO OMOpPOYaBaT CbAbPKAHMETO HA OOBUHUTENHMA aKT M HApylwasBaT MPABOTO Ha
obBuMHAEMMA ga My ©Obae npegoctaBeHa noppobHa MHPopmaums  OTHOCHO
06BWHEHMETO.
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2) YneH 6, naparpad 3 ot Aupektmsa 2012/13 n uneH 47 oT XapTaTa Ha OCHOBHWUTE
npasa Ha EBponeiickusa cbio3 TpsAbBa ga ce Tb/AKyBaT B CMMCBLJ, 4Ye 3anuTBaliaTa
IPUCAMKUMA € ANbXHA, [AO0KONKOTO € Bb3MOMHO, Aa HanpaBuM CbOTBETCTBALLO
Tb/IKyBaHe Ha HaUMOHANHOTO 3aKOHOAATEe/ICTBO OTHOCHO N3IMeHEeHHUNEeTo Ha
0OBMHEHMETO, KOETO Tb/IKyBaHe Aa AaAe Bb3MOXKHOCT Ha MpOKypopa B CbaebHOTO
3acefiaHMe Aa OTCTPaHW OMOPOYaBaALLATA CbAbPXKAHMETO HAa OOBUMHUTENHMA aKT
HEsICHOTa M HeMb/IHOTA MO HayuMH, NPU KOMTO NPABOTO Ha 3aWMTa Ha 06BMHSAEMMSA
e [eNCTBUTEeNHO WM peanHo 3awmteHo. Camo ako npueme, Ye CbOTBETCTBALLO
TbJIKYBaHe B TO3M CMUCHA He € Bb3MOXHO, 3anuTBallata lpucamKkumna cneasa aa
ocTtaBu 6e3 nNpPUNOXKeHMe HauMoHanHata pasnopeaba, KoATo 3abpaHaABa
npekpaTsaBaHe Ha CbAebHOTO NPOM3BOACTBO M BPbLLAHE HAa AEN0TO Ha NPOKypopa
33 CbCTaBAHE Ha HOB OOBMHUTENEH aKT.

* BX. cbw,o PeweHune ot 24 pespyapu 2021, Universitat Koblenz-Landau v EACEA, T-
108/18, EU:T:2021:104, Touku 68-94

*  B. cbuo PeweHune ot 26 oktomsu 2021, Openbaar Ministerie (MpaBo Ha
u3caylwBaHe oT M3nbaHABaWMA cbaebeH opran), C-428/21 PPU and C-429/21 PPU,
EU:C:2021:876
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OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

1. CpoKkoBe

MpaBoTo Ha edeKTUBHA CbaebHa 3aluTa He ce HapyLluaBa oT
CTPUKTHOTO NpuaaraHe Ha npaBHaTa ypeaba Ha Cbio3a OTHOCHO
npouecyaaH1UTe CPOKOBE, KOETO CbI/IaCHO NOCTOAHHATa CbAebHa

NPaKTUKA OTroBapA Ha U3UCKBAHETO 3a NpaBHA CUTYPHOCT U Ha
HeobxoamMmocTtTa Aa ce nsberHe BCAKaKBa AUCKPUMUHALUA UK
BCAKAKBO NPOU3BOJIHO TPETUPAHE NPU NPABOpPa3faBaHETO

...HO

* PeweHue ot 11 centemspm 2019, Cilin, C-676/17, EU:C:2019:700

43 LLlo ce oTHacA no-cneunanHo 4o Npekay3MBHUTE CpoKkoBe, CbAbT € NOCTaHOBWU/, Ye
onpeaensiHeTo Ha pPasyMHM NPEKNY3UBHU CPOKOBE 3a 06)KasiBaHe B MHTEpPeC Ha npasBHaTa
CUTYPHOCT € CbBMECTMMO C MPUHLUMNA Ha edeKTUBHOCT (BXK. B TO3M CMUCHA PeLleHns oT
16 pekemspu 1976 r., Rewe-Zentralfinanz n Rewe-Zentral, 33/76, EU:C:1976:188, 1. 5, oT
10 vonn 1997 r., Palmisani, C-261/95, EU:C:1997:351, T. 28, oT 29 oktomepu 2015 r., BBVA,
C-8/14, EU:C:2015:731, 1. 28 n ot 22 d¢espyapn 2018 r., INEOS Koéln, C-572/16,
EU:C:2018:100, T. 47).

* PeweHwue ot 19 oHM 2019, RF c/y Komucusa, C-660/17 P, EU:C:2019:509

57  CbAabT CblLO TaKa e npues, Ye NpaBoTo Ha epeKTUBHA CbaebHa 3alLMTa NO HUKAKbLB
HaYMH He e 3acerHaTo OT CTPUKTHOTO NpwWaraHe Ha npaBHaTa ypeaba Ha Cbio3a OTHOCHO
npoLecyasHUTe CPOKOBE, KOETO CbI/IaCHO MOCTOAHHATa CbAebHa NpaKTMKa OTroBaps Ha
M3WCKBAHETO 3a MNpaBHa CUIYPHOCT M Ha HeobxoaMMOCTTa fda ce u3berHe BCAKaKBa
ONCKPMMMHAUMA  WAM  BCAKAKBO MPOM3BOIHO TpeTUpaHe npu npaBopas3gaBaHeTo
(onpepenenne ot 16 HoemBpu 2010 r., Internationale Fruchtimport Gesellschaft
Weichert/Komucua, C-73/10 P, EU:C:2010:684, T. 49 1 uMtnupaHata cbaebHa npaktuka).

58 Or C'b[l,E6HaTa NPaKTUKa cnegBa CblWO TaKa, Ye OTK/IOHEHWE OT NPUaraHeETo Ha
noco4yeHaTta npasHa ype,a,6a He 6u morno Aa ce obocHoBe oT O6CTOF|T€I'ICTBOTO, ye CTaBa
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BBMPOC 33 OCHOBHW MpaBa. BCbLWHOCT NpaBuaaTa OTHOCHO CPOKOBETe 3a 0b6¥KanBaHe ca
MMnepaTMBHU U CbabT TPAOBA A3 M Npuaara Taka, Ye ga ce OCMrypu npaBHaTa CUTypHOCT
W PaBHOMOCTABEHOCTTa Ha NpaBHUTE CybeKTM Npes 3akoHa (onpeaeneHune ot 16 HoemBpwu
2010 r., Internationale Fruchtimport Gesellschaft Weichert/Komucna, C-73/10 P,
EU:C:2010:684, 1. 50 1 untmpaHaTta cbaebHa NpakTMKa).
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OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

2. CpokoBe

CpoKoBe 3a ynpa)XHABaHe Ha npasa

* [paBnNaTa OTHOCHO CPOKOBETE cneABa Aa 6baaT ACHU U NPeLmsHN, a
npunaraHeTo UM Ja e NpeaBuanMo 3a MuaTta

* TpabBa Aa MMa peasiHa Bb3MOXKHOCT 3a M3MN0/I3BAHETO HA CPOKa

* CpOKOBETE, KOMTO 3ano4yBaT Aa TeKaT OT y3HaBaHeToO MM OT AaTaTa,
Ha KOATO /IMUETO € CcNeaBano fga Yy3Hae onpeaeneH akT, He
NpeacTaBAABaT NPEKOMEPHO 3aTpPyAHEHUE, OC8eH aKO NPOMyCKaHeTo
Ha TO3M CPOK He Ce Ab/KM Ha MOBEAEHMETO Ha CbOTBETHUTE
AbPXKaBHU OpPraHu

* ,Henpeasuanmm obctoatencresa“ / ,popc maxkop” ?

* PeweHue ot 11 centemspm 2019, Cilin, C-676/17, EU:C:2019:700

48 Tpabsa CblLO A3 Ce YTOUHMU, Ye CPOKDBT 3a NoAaBaHe Ha M0Nba 3a OTMAHA B F1aBHOTO
Npoun3BOACTBO 3aN0O4YBa Aa Teye OT BPbYBAHETO Ha CbOTBETHOTO BAA3/0 B CUAA CbAeOHO
peleHre Ha CTpaHuTe. B TO3M CMUCBA CTpaHWTe He buxa MOrIM Ja Ce OKaxKaT B
NosoXKEeHWe, NPU KOETO TO3M CPOK € U3TeKbs, 6e3 gopu Aa ca 6MnM 3ano3HaTh ¢ BAA3NOTO
B CMNa CbAebHO pelueHuMe (BXK. NO aHanorns pelleHne ot 6 oktomspu 2009 r., Asturcom
Telecomunicaciones, C-40/08, EU:C:2009:615, T. 45).

49 Mpwu TOBa NonoXXeHne NPOAb/IKUTENHOCTTA HA CPOKa 3a nNojasaHe Ha monba 3a
OTMAHA NO NMaBHOTO NPOM3BOACTBO CaMa MO cebe cu He moxKe Aa Hanpasun NpakTnyecku
HEBB3IMOXKHO UM NPEKOMEPHO TPYAHO NOAABAHETO Ha Monba 3a OTMAHA Ha BAA3M0 B
cunna C'b,D,E6HO peweHune.

50 LLlo ce oTHaca Ao pefa uM ycioBuATa 3a NpunaraHe Ha TO3WM CPOK, cneaBa Aa ce
NPMNOMHMU, Ye CNeAcTBME OT NPUHLUMMNA Ha NpaBHaTa CUTYPHOCT € NPUHUMIBLT Ha 3aWuMTa
Ha onpaBAaHWTe MNPaBHM OYaKBAHMA U MbPBUAT M3MUCKBA, OT egHa CTpaHa, NpaBHUTe
HOpMM A3 6bAAT ACHM U TOYHMK, A OT Apyra CTpaHa, NpuaaraHeTo UM Ja e npeasuanumo 3a
nvuata (BX. B TO3M CMUCHA pelleHna oT 15 despyapu 1996 r., Duff u ap., C-63/93,
EU:C:1996:51, T. 20, oT 10 centemspwu 2009 r., Plantanol, C-201/08, EU:C:2009:539, T. 46 u
o1 11 toHu 2015 r., Berlington Hungary u ap., C-98/14, EU:C:2015:386, 1. 77).
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51 BnaHo OT akTa 3a npetoauumanHo 3anmTBaHe, e4HOMECEYHMAT CPOK 3a NoJaBaHe
Ha monba 3a oTmAHa e onpedeneH ¢ PeweHne Ne 45/2016, KOeTo e 3a4b/XKUTENHO 33
PYMBHCKUTE opucankummn ot nybamnkyesaHeto my B Monitorul Oficial al Romdniei. KakTo
4N OT MUCMEHUTE OTrOBOPU HA CTPaHWUTE Ha OoTnpaseH oT Cbaa BbLMPOC, Makap TOBa
pelleHne Aa e NocTaHoBeHO Ha 12 pgekemspu 2016 r., To e nybamnkysaHo B Monitorul
Oficial al Romdniei epga Ha 23 maii 2017 r.

52  3atoBa PeweHue N2 45/2016 Bce ouie He e 6uno nybankyesaHo B8 Monitorul Oficial al
Romdniei, koraTto r-»ka Calin e nogana BTopata cn mosiba 3a oTmsAHa Ha 17 asryct 2016 .

53 C ornen Ha M3/10XKeHUTe CbobpaKeHMs Ce OKasBa, C YroBOpKaTa OTHOCHO
NpoBEpPKUTE, KOUTO ClesBa Aa M3BbPLUM 3anuTBaWaTa opucamkums, ye Curtea de Apel
Ploiesti (AnenatuseH cba Mnoell) e NpuaoXUa cpoka no Pewenne Ne 45/2016, 3a aa
KOHCTaTMpa NpocpoYMe Ha BTOpaTa Mosiba 3a OTMAHaA, noganeHa ot r-a Calin, korato
TOBa pelleHue Bce ouwe He e 6uno nybankysaHo. B gonbaHeHMe, OT UHOPMaUmATa, C
KoATO pasnonara CbAbT, HE ce yCTaHOBABA, Ye B PYMbHCKaTa MpaBHa ypeaba, Kbm
MOMEHTa, B KonTo r-}a Calin e nogana cnomeHaTtata mosiba 3a OTMAHA, € CblLUeCcTBYBa
APYr CPOK 3a NojJaBaHe Ha TakaBa Mo/10a 3a OTMAHA, KOMTO 6K morba ga b6bae cyeTeH 3a
ACEH, TOYeH W NpeaBMAMM MO CMWUCBHJAA Ha UMTMpaHaTa B Toyka 50 OT HacToAWwOTO
pelweHne cbaebHa npakTuKa.

54 B 3acegaHMeTO PYMDBHCKOTO MNpPaBMTEACTBO BCe MaK MOCOYM, 4Ye npegum
nybavKysaHeTto Ha Pewenune Ne 45/2016 8 Monitorul Oficial al Roméniei pymbHcKkute
IOPUCAMKLMN NpUAaraT pas/iM4HM CPOKOBE 33 MoJaBaHe HA MOoA6M 33 OTMAHA,
OCHOBaBally ce Ha yneH 21, naparpad 2 ot 3akoH Ne 554/2004, Tbi1 Kato He ca buan
3a4b/IKEHN A3 NPUNOXKAT KOHKPETEH CPOK.

55 Bbnpeku ye c ToBa TBbpPAEHNE PYMBHCKOTO NPaBUTENCTBO Ce ONUTBA Aa Onpasaae
npunaraHeTo Ha paspelleHneTo, oTKpoeHo B Pewenne Ne 45/2016, ole npeay HErosoTo
ny6nKyBaHe, ce Hanara KOHCTaTaLMATa, Ye TaKaBa NPaKTMKa He MOXe Aa HanpaBu fACHO,
TOYHO M NpeaBMAMMO MPABUIOTO OTHOCHO CPOKa 3a NnoZasaHe Ha monbaTa 3a OTMAHA,
HWUTO MbK Aa JONpMHece 3a NOCTUraHe Ha Le/Ta, CBbp3aHa C NpaBHaTa CUIypHOCT.

56 OcBeH TOBa, Tbi KaTO 3anNMUTBALLATA IOPUCAMKLMA € NOCOUNIa, Ye NpuaaraHeTo Ha
nocoyeHma cpok oT Curtea de Apel Ploiesti (AnenatuseH cba Ploiesti) e goseno go
HEBB3MOXKHOCT 33 Bb3CTaHOBsABAHe Ha r-*ka Calin Ha TaKkcaTta, cbbpaHa B HapylleHWe Ha
npaBoTo Ha Cblo3a, KaTo ce MMa npensua, ve r-xa Cadlin He pasnonara ¢ HMKaKBO Apyro
HaLMOHANHO NpoLecyanHo CPeacTBo, 3a Aa M 6bae Bb3CTaHOBEHA TasW Takca, cieaBa Aa
ce NPUMNOMHM, KaKTO 0Tb6ensA3Ba reHepasHUAT aABOKaT B To4YKa 103 OT 3aK/04YEHMETO cH,
Yye MNPUHUMNBT HA CWNATa Ha MNpPecbAeHO Hewo He e Mpeyka 3a MNpu3HaBaHeTO Ha
NPUMHUMNA 3a OTTOBOPHOCTTA HA Abp’KaBaTa 3a peLleHUe Ha HPUCAUKLUA, KOATO ce
npousHaca KaTto nocnegHa MHcTaHuma (peweHune ot 30 centemspu 2003 r., Kobler,
C-224/01, EU:C:2003:513, 71. 40), KakBaTo e 3anuTBauiata OpUCAMKUMA. B
AEeNACTBUTENHOCT YacTHONPaBHUTE cybeKTn He cneaBa Aa 6b4aT NMWEHM — No-CheuuManHo
3apagy TOBa Ye W3BLPLWEHOTO C TaKbB CbAebeH aKT HapylweHWe Ha npasaTa,
npomMsTUYaWM oT npaBoTo Ha Cblo3a, Beye He MOXe Aa 6bae OTCTpaHeHO no oblwmA
pen — OT Bb3MOXHOCTTA A2 aHraXkmpaT OTFOBOPHOCTTA Ha Abp}KaBaTa, 3a Aa noay4yat
topManYecka 3salmta Ha npasata cu (peweHuns ot 30 centemspu 2003 r., Kobler,
C-224/01, EU:C:2003:513, 1. 34, oT 6 oktomepwu 2015 r., Tarsia, C-69/14, EU:C:2015:662,
T.40 v ot 24 oktomspun 2018 r., XC u ap., C-234/17, EU:C:2018:853, T. 58).
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® PeweHue ot 9 centemepu 2020 r., Commissaire général aux réfugiés et aux apatrides
(OTxBBpNAHE Ha nocneaBawa monba — Cpok 3a obxansaHe), C-651/19, EU:C:2020:681

YneH 46 ot Aupektnsa 2013/32/EC Ha EBponeiickna napaameHT 1 Ha CbBeTa OT 26 OHU
2013 roaMHa OTHOCHO o0bwWwwKTe npoueaypu 3a npeaocTaBAHE UM OTHEeMaHe Ha
MeXAYHApOo4HA 3aKpwuna, BbB BPb3Ka C yYsieH 47 oT XapTaTa Ha OCHOBHWUTE MNpaBa Ha
EBponenckua cbto3, TpAbBa fa ce Tb/KyBa B CMWUCHL/A, Ye AOMNyCKa NpaBHa ypenba Ha
Obp)KaBa YNEeHKa, KOATO MpeaBu¥aa 3a 06KanBaHETO Ha pelleHMe 33 0bsABsABaHe Ha
nocnespawa Mmosnba 3a MexKAyHAPOAHA 3aKpwuaa 3a HeJonyctMma AeceTAHEeBEH
NPEKNY3NBEH CPOK, BKAKOYBAL, MPA3HUYHUTE U MOYUBHUTE OHU, CYNTAHO OT BPbYBAHETO
Ha TOBA pelleHMe, BKJIOYUTE/IHO KOrato MnopagM HEenocovyBaHeTO OT CTpaHa Ha
CbOTBETHMA KaHAMAAT HA agpec 3a CbobLLEeHUs B Ta3M AbpKaBa Y/ieHKa BpPbYBaHETO ce
M3BbPLUIBA MO CEOANMNLLETO HA HALMOHAMHMA OpraH, KOMMETEHTEH Aa ce npou3Hece No
TaKkaBa Monba, cTura,

NbpBO, T€3U KAaHAUAATU Aa Ca YBeAOMEeHM, Ye aKo He ca nocoumam cbaebeH agpec 3a
LuenuTe Ha BpbYBAHETO Ha pelueHUeTo No monbarta um, e ce CYUTa, Ye ca NOCoUUN
KaTo agpec 3a Te3u Le/i1 cefaIuLLeTO Ha TO3U HaLMOHaNeH OpraH,

BTOPO, NpaBuaaTa 3a AOCTbN HA Te3U KAaHAUAATU A0 TOBA ceAasivLLe Aa He ca TaKUBa, Ye
3a nocneaHuTe Aa e NPeKaneHo TPyAHO Aa NOyYaBaT OTHACALLUTE CU A0 TAX peLleHus,
TpeTo, Aa pa3nosiaraT B TO3M CPOK C NpoLecyasiIHUTe rapaHuum, NpUsHaTM B NpaBoTo Ha
Cblo3a Ha KaHAMAATUTE 32 MeXAYHAPOoAHA 3aKpuaa u

4YeTBbPTO, AA € CNa3eH NPUHLMNLT HA PaBHOCTOMHOCT.

3ajaya Ha 3anuTBaWiaTa OPUCAMKLUUA € Aa NpoBepu Aanu CNOpHATa B /1aBHOTO
NPoOU3BOACTBO HALMOHA/NHA NpPaBHa ypeAaba oTroBapsa Ha Te3n U3UCKBAHUA.

* PeweHue ot 25 Hoemspu 2021 r., Etat luxembourgeois (MHPopmauma 3a rpyna ot
AaHbUYHO3aabMKeHU nuua), C-437/19, EV:C:2021:953

98 Mpn Te3n ycnoBuA, 3a Ja Cce rapaHTMpa edQeKTMBHOCTTA Ha
OCHOBHOTO CbAbp)KaHME Ha ToBa MNpaBo nNpu 0BCTOATENCTBA KaTo Te3n B
rMaBHOTO MPOM3BOACTBO, CAef, KaTo 3aKOHOCbOOpasHOCTTa Ha ToBa pelueHue
eBeHTyaslHo 6bae  NoTBbpAEHa  OT  KOMMETeHTHMA  Cbh,  afpecatbT  Ha
pasnopexaaHeTo 3a NpefocTaBaHe Ha MHGopMauMa TPAGBa Aa NOAYYM Bb3IMOXKHOCT Aa
ce cbobpasu c MOCOYEHOTO peLleHMe B NbPBOHAYANHO NPeABUAEHUA 3a Tasu Uuen
CPOK B HauWOHanHOTO npaso, 6e3 ToBa Aa BOAW [0 OCTaBaHe B CMMA Ha CaHKLUMATA,
KoATO € TpAGBano Ja noHece, 3a Ja YNPa)XHW MPaBOTO CM HA ePeKTUBHM NpaBHU
cpencTsa 3a 3awmrta. Camo ako agpecaTbT He U3MbJHM CbLOTO pPasnopexaaHe B TO3u
CPOK, Ha/IOXeHaTa CaHKLMA 6K CTaHana 3aKOHHO U3UCKyeMa.

* PeweHue ot 7 Hoemspu 2019 r., Flausch n ap., C-280/18, EU:C:2019:928

55 CbObT He cyMTa 3@ MPEKOMEPHO 3aTpyAHeHWe, aKo MO-CMeLmasHO CPOKbT 3a
obrKkanBaHe ce 0bBbpKE C ONOBECTABAHETO, 32 KOETO 3aMHTEPECOBAHOTO JIMLE € Y3HANOo
WKW Hal-mankoTo e TpPsbBano Aa y3Hae (BX. B TO3W CMUCHA pelwleHus ot 27 despyapu
2003 r., Santex, C-327/00, EU:C:2003:109, 1. 55 n 57, ot 6 oktomspu 2009 r., Asturcom
Telecomunicaciones, C-40/08, EU:C:2009:615, T. 45 n ot 8 centemspu 2011 r., Rosado
Santana, C-177/10, EU:C:2011:557, T. 96).

56 Hanpotus, 61 6MN0 HECbBMECTMMO C MPUHLMMNA Ha edeKTUBHOCT ga bbae
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NPOTUBOMNOCTaBEH Ha AAAEHO NMLE CPOK, aKO AEUCTBMATA HA HALMOHA/IHUTE OpraHu BbB
BPb3Ka C HAZIMYMETO HA CPOK Ca o ANLWKUAKN N3LAN0 OT Bb3MOXKHOCTTa Aa NpeaAsu ceouTe
npasa npeg, HauMoHaAHUTE IPUCANKLMN, T.€. aKO AEACTBUATA Ha OpraHuUTe ca A0Ben A0
KbCHOTO NMofaBaHe Ha *KanbaTa (BXK. B TO3M CMUCHA pelleHne ot 19 mait 2011 r., laia u
ap., C-452/09, EU:C:2011:323, 1. 21).

* PeweHue ot 19 1oumn 2019 r., RF/Komucusa, C-660/17 P, EU:C:2019:509

* Ynpa)KHABaHe Ha cy6eKTMBHM npaBa: PeweHue or 6 November 2018, Bauer and
Willmeroth, C-569/16 and C-570/16, EU:C:2018:871

63 Mopaam ToBa Ha MbpBaTa YacT Ha Bbrnpoca no aeno C-569/16 v Ha mbpsaTta YacT oT
nmbpeua sbrnpoc no geno C-570/16 cnepsa pga ce oTroBopu, ye uysieH 7 oT [upeKktusa
2003/88 v uneH 31, naparpa¢ 2 oT XaprtaTta TpsabBa Aa Ce TbAKYBaT B CMWUCHLA, Ye He
OOMNYCKaT HaluMOHaNnHa npaBHa ypeaba Kato pasrnexpgaHaTa B rMaBHOTO MPOWU3BOACTBO,
NpwW NpUAaraHeTo Ha KOATO, KOraTo TPYAOBOTO NPABOOTHOLLEHWE Ce MPeKpaTABa Nopaau
CMBPTTa Ha pabOTHWKA, NPABOTO HAa NAaTeH roAuLeH OTNycK, NPMA0O6MTO Bb3 OCHOBA Ha
Te3n pasnopendu M HEM3MOoJ3BaHO OT PaboTHMKA npean CMbPTTa My, ce noracasa be3
Bb3MOXKHOCT 33 MOCOYEHMSI OTNYCK A3 Bb3HMKHeE MNpaBO Ha PUMHAHCOBO obeslieTeHue,
KOETO ce Hac/neaaBa OT HaclegHMLUNTE Ha paboTHMKa.
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OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

3. CpoKoBe

[laBHOCTHM CPOKOBE M pa3ymMmeH CPOK Ha NPOU3BOACTBOTO

* He 61 cneagBano ga ce NOCTaHOBM MPeKpaTABaHE Ha Haka3aTesIHo
NMPOV3BOACTBO E€AMHCTBEHO MOopaau TOBa, Ye MpeKpaTABaHeTo
npeAacTasnABa Hal-61aronpuATHOTO 33 06BUHAEMUTE pa3spelleHne C
ornes Ha TAXHOTO NPaBo AEeN0To UM Aa bbae pasriefaHo B pasymeH
CPOK 1 Ha NPaBOTO UM Ha 3almTa*

* [IpaBnaa OTHOCHO HOBM A0OKa3aTesCTBa

* Pemenue ot S 1onu 2018 r., Kosen u ap., C-612/15, EU:C:2018:392

70 Ha BTOpPO MACTO, 3anMTBalLaTa OPUCAMKLMA, KOraTo pellaBa 3a MepPKUTE, KOUTO
cnegBa Aa NPWAOXKM B C/yyas, 33 43 rapaHTMpa Nb/AHOTO AeicTBMe Ha unieH 325,
naparpad 1 APEC, TpabBa ga cneam 3a cnasBaHeTo Ha MPABOTO Ha 06BMHAEMOTO NMue
Aenoto My Aa 6bae pasrneaaHo B pasymeH CPOK.

71 B ToBa OTHOlWEHMEe cnegBa Aa ce nog4vyeprae, ye TOBa MpPaBo MpeacTaBnaBa obLy
NPUHLMN Ha NpaBoTo Ha Cbio3a (BX. B TO3M CMUCHA pelleHne oT 17 aekemspu 1998 r.,
Baustahlgewebe/Komucusa, C-185/95 P, EU:C:1998:608, T. 21), KOITO e 3aKpeneH B YneH 6,
naparpa¢ 1 ot EBponeicKkaTa KOHBEHUMA 3a 3allMTa Ha NpaBaTa Ha YOBEKa WU OCHOBHUTE
cBoboau, noanuncaHa B Pum Ha 4 HoemBpu 1950 r., u B uneH 47, BTopa anunHes oT XapTaTa
BbB BPb3Ka CbC CbAebBHOTO MpounsBoAcTBO. B ob6nacTTa Ha HaKasaTe/NHOTO NpaBo TOBa
npaBo cnejBa ga Ce cnas3Ba He camo B TOBa MpPOM3BOACTBO, HO M BbB daszaTta Ha
npenBapuTENIHOTO pasc/ieABaHe, OT MOMEHTA, B KOMTO € 0B6BMHEHO CbOTBETHOTO /UUE
(k. no aHanorma ECNY, 15 onun 2002 r., Affaire stratégies et communications n Dumoulin
c/y benrusa, CE:ECHR:2002:0715JUD003737097, § 39 n 10 centemspu 2010 r., McFarlane
c/y Npnanama, CE:ECHR:2010:0910JUD003133306, § 143).

72 Cnopes nocTtosHHaTa NpakTMKa Ha CbAa pasymHaTa MNPOAbAKUTENHOCT Ha
NpPOM3BOACTBOTO He Ce Onpefens Bb3 OCHOBAa Ha TOYEH MaKCMMaNeH CPOoK, onpeaeneH
abcTpakTHO. TA ciegBa Aa ce NpeLeHABa B 3aBUCMMOCT OT KOHKPETHUTe 06CTOATENCTBA MO
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BCAKO €00, KaKBUMTO Ca BAXHOCTTA W C/IOXHOCTTA Ha cnopa, WaM noseaeHWeTo Ha
KOMMNETEHTHUTE OPraHM M HA CTPaAHMTE, TaKaBa COXHOCT HA AeN0TO Man 3abaBaHeTO My B
pe3ynTaT Ha NOBeAEHMEeTO Ha 3awuTaTa, KOMTO moraT ga obocHOBAT Ha MpPbB MOrfes
TBbPAE AbArMA CPOK (BXK. B TO3M CMUCHLA pelueHus oT 26 Hoemspu 2013 r., Groupe
Gascogne/Komucua, C-58/12 P, EU:C:2013:770, 1. 85 u 86 u ot 14 oHn 2016 r.,
Marchiani/NapnamenT, C-566/14 P, EU:C:2016:437, 7. 99 1 100).

*75 OcBeH TOBa cnegBa Aa ce nogyeprae, Ye 3anNUTBALLLATA HOPUCAUKLMA HE MOXKe 43
NMOCTAaHOBM MpeKpaTABaHe Ha HaKa3aTe/JIHOTO NMPOM3BOACTBO CbI/IACHO pasrnexaHaTa B
rMaBHOTO MPOM3BOACTBO HaLMOHanHA npasBHa ypeaba eAMHCTBEHO NOpagv TOBa, 4ye
npeKkpaTABaHETO NPeACTaBAABa, KaKTO ce TBbPAM, Halk-61aronpuATHOTO 3a 0O6BUHAEMUTE
paspelleHune ¢ ornes Ha TAXHOTO NPaBo A4eN0To UM Aa bbae pasriesaHo B pasymeH CPoK
M Ha NPaBOTO UM Ha 3awmMTa. BCbWHOCT HAUMOHAMHUTE CbAUAMLIA MOraT Aa npuaarat
HaUMOHA/IHUTE CTAHAAPTU 3a 3alMTa Ha OCHOBHWUTE MNpaBa, MPU YC/NOBME 4Ye He ce
3acTpallaBa No-cneunasHo NPegMmCcTBOTO, EANHCTBOTO M ePEeKTUBHOCTTA Ha NPABOTO Ha
Coblo3a (BK. B TO3M CMUCBA pelieHne ot 5 aekemspu 2017 r., M.AS. n M.B., C-42/17,
EU:C:2017:936, 7. 47 n untmpaHaTta cbaebHa NpakTMKa).

* PeweHne ot 21 oktomBpu 2021 r.,, ZX (OTcTpaHABaHe Ha nopouu B
o6BuHUTENHMA aKT), C-282/20, EU:C:2021:874

45 C ornep, Ha U310XKEeHUTe NO-rope CbobpaXKeHWa Ha BTOPMA BBMPOC cleaBa Aa ce
oTroBopu, 4e uneH 6, naparpad 3 ot AunpekTtusa 2012/13 v uneH 47 ot XapTaTta Tpsabsa Aa
Ce Tb/IKYBaT B CMUCDH/, Ye 3aNuTBaLLaTa OPUCAUKLMA € ONbIKHA, LOKOIKOTO € Bb3MOMKHO,
03 HanpaBM CbOTBETCTBALLO TbJKYBAHE HA HALUMOHAJIHOTO 3aKOHOZATesICTBO OTHOCHO
N3MeHEHMETO Ha 06BUHEHNETO, KOETO Tb/IKyBaHe Aa Aafe Bb3MOXKHOCT Ha MPOKypopa B
cbaebHOTO 3acegaHue Aa OTCTPaHM OMNOPOYABALLATA CbAbPMKAHWETO Ha OOBUHUTENHMA
dKT HEACHOTa U HeNb/1IHOTa NO Ha4uH, Npu KOUNTO NpPaBOTO Ha 3aWlNTa Ha obBMHAEMMA €
OENCTBUTENIHO U peasniHo 3awmTeHo. Camo ako npueme, Ye CbOTBETCTBALLO Tb/IKYBaHe B
TO3M CMMUCBH/I He e Bb3MOXHO, 3anuTBaWATa lOPUCAMKLMA cnenBa fa octaBu 6es
npuaoXeHne HaluMOoHanHaTa pasnopeaba, KOATO 3abpaHsaBa NpeKpaTaBaHe Ha cbaebHoTo
NPOW3BOACTBO M BPbLUaHEe Ha AEe/0TO Ha MPOKypopa 3a CbCTaBAHE Ha HOB OBBUHUTENEH
aKT.

* PeweHnue ot 15 anpun 2021 r., H. A. (ObcroaTtencrsa, HacTbnNUAU cneg
npUemMaHeTo Ha pelleHneTo 3a npexsbpasaHe), C-194/19, EVU:C:2021:270

49 MpeaBuAa BCUYKM U3N0XKEHU NO-TOpe CbObparkeHUA Ha NOCTaBeHUA BbNPOC Cle/Ba
Aa ce oTroBopu, 4ye uneH 27, naparpad 1 ot Pernament ,Av6auH III“, c ornep Ha
cbobpaxkeHue 19 ot Hero, n uneH 47 oT XapTaTta TpAbBa Aa ce Tb/KyBaT B CMUCH/I, Ye He
OOMNYCKaT HaLUWMOHA/IHO 3aKOHOAATE/ICTBO, CbI/IACHO KOETO CbOTBETHMAT CbA, WAW ApYyr
npaBopasgasaTeneH opraH, cesnpaH ¢ »kanba 3a OTMAHA Ha pelleHMe 3a NPEXBLbPAAHE, He
MOKe NpW pasriex[aHeTo Ha Tasu Kanba ga Bzema npeasus 06CToATeNcTBa, HaCTbNUAK
cnep NpUemMaHeTo Ha TOBa pelleHue, KOUTO ca onpeaenAwm 3a NPaBUAHOTO NpuaaraHe
Ha TO3M pernameHT, OCBEH aKO TOBa 3aKOHOAATE/ICTBO He npeaBukaa cneunduyHo
CpeacTBo 3a NpaBHa 3alLMTa — BK/KOYBALLO pasriexAaHe ex NUNC Ha NONOXEHWEeTo Ha
CbOTBETHOTO ANLEe, C 06BbP3BALLM 32 KOMMNETEHTHUTE OPraHU Pe3yaTaTh — KOETO MOXKe
[a ce 13Mo0A3Ba C/ief, HaCTbNBAHETO Ha TaKMBa 0BCTOATENCTBA M KOETO MO-CNeLManHO He
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e O6yCI'IOBeHO OT TOBA CbOTBETHOTO /INLE Aa € IMWeHO OT cBo60oaa AN N3NBAHEHNETO Ha
NOCOYEHOTO peLleHne ga e HenocpeacTtseHoO NpeacToALo.

*  Bx. cbuo MpoueaypHute NnpaBuaHULM Ha Cbaa u Ha O6WwKA cba,

* PeweHune ot 21 pgekemepu 2011 r.,, Chambre de commerce u d'industrie de
I'Indre, C-465/10, EU:C:2011:867

* PeweHue ot 11 oktomepu 2007 r., Limmerzahl, C-241/06, EU:C:2007:597
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OrpaHunyeHuns Ha 4a. 47 oT XapTaTa

3aKt04YEeHME U MHTEPECHM BbMNPOCKU 3a NOo-
HaTaTbLHO ObCbXKaaHe:

T

L)

* OCHOBHO CbAbpKaHWeE Ha NpaBaTa no 4a. 47
oT XapTaTa

* banaHcupaHe Ha npasa
* YneH 41 vuneH 47 oT XapTaTa

* [onycTMMOCT Npu NpeKkn Npons3BoaCcTBa

-

bnazodapsa su 3a sBHUMaHuemo!
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formulation of questions for a reference for a preliminary ruling before the CJEU
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FACTUAL BACKGROUND

Mrs Carter was recruited in 2019 by the pharmaceutical company GreenPharma, based in the Member
State Greenland. As a lead clinical researcher, she was part of a team in charge of developing a
medicine against Dovic-91. Management had been pushing the team to work very hard throughout
2020, in order to finalise the clinical trials by the end of 2020, in consideration for which the team had
been assured of entitlement to a considerable reward package, including additional annual leave and
bonuses. Despite all difficulties, the team eventually succeeded in obtaining the necessary results in
early January 2021, and, shortly after, GreenPharma obtained an authorization to market that
medicine. In the meantime, another pharmaceutical company (RedicineCorp), from another Member
state Redland, also obtained an authorization for a similar treatment for Dovic-91. Immediately after
it became clear that those two companies would be able to supply the medications, a third Member
State (Blanco)’s government announced a centralised public procurement for the conclusion of a
framework agreement for the supply of medicines against Dovic-91, for the needs of hospitals
throughout Blanco!. GreenPharma and RedicineCorp submitted offers, and after evaluation, the
contracting authority notified the tenderers that RedicineCorp was ranked first, and GreenPharma was
ranked second.

This was a big disappointment for GreenPharma and put its financial stability at risk. In this context,
the company undertook following steps:

1. Public procurement procedure

It requested the contracting authority in Blanco to grant it access to the information that had been
used to establish the classification, in particular to the technical specifications of RedicineCorp, which
contained otherwise unavailable data concerning that company’s medicine. The contracting authority
provided in response very limited information, stating that the offer contained confidential scientific
and trade information. GreenPharma brought an action before the competent court against the
ranking decision, and also sought an order requiring the contracting authority to produce the tender
submitted by RedicineCorp. This is because GreenPharma deemed the tender essential to
substantiating its claim, and because it suspected that RedicineCopr’s management had unlawfully
acquired some of the scientific information needed for obtaining the market authorization for their
medication. In the first instance, the court granted the contracting authority’s request, namely that
RedicineCorp’s tender be classified as confidential and not be disclosed, and dismissed GreenPharma’s
request. The case reached the Blanco Supreme Court, which acknowledged that there is diverging
national case law on two related points:

! The estimated value of the procurement is above the thresholds for the application of Directive 2014/24.



(1) Whether, in the light of Directives 2014/24 and Directive 89/665, at the request of the tenderer, the
contracting authority/competent national court are required to disclose to it all information contained
in the documents submitted by a competitor, including confidential information contained therein, in
order to ensure the right to an effective remedy.

() Whether, in the event of a refusal to disclose information on the ground of its confidentiality, the
contracting authority must state reasons for its position regarding the confidential nature of that
information.

2. Criminal procedure

GreenPharma embarked upon criminal proceedings against the managers of RedicineCorp before
Greenland’s national courts, on the grounds of a possible crime against its intellectual property. Thus,
the proceedings rapidly entered the litigation stage and the first instance court in Greenland decided
that it was necessary to obtain new evidence. For that reason, that court ordered the following
investigative measures under Directive 2014/41/EU: search and seizure at the business premises of
RedicineCorp in Redland, and that a witness who resided in Redland be questioned by
videoconference.

(1) In view of the fact that the investigative measures have to be carried out by the authorities of
Redland, the referring court harbours doubts about the compatibility of the national legislation, which
does not provide for any remedies against the issuance of an European Investigative Order under
Directive 2014/41/EU.

3. Labour Law

GreenPharma decided to reduce its research capacities and reached an agreement with Mrs. Carter to
end the parties’ labour contract, as of 15 March 2021. The agreement stated, in general terms, that
Mrs Carter would be entitled to the bonuses promised, depending on the results of the company at
the end of the 2021 financial year. Mrs Carter calculated that she was entitled to an annual leave of 30
days for the year 2020 and asked the employer to pay her the allowance in lieu, as it was objectively
impossible to take that leave. The employer refused, contending that she had never formally requested
to use the leave, which is a condition under national law, therefore its non-observance had led to the
lapse of that right. Moreover, a letter had been circulated to all employees reminding them to take
annual leave. The employer also explained that, in any case, all employees engaged in the development
of the medication for Dovic-91 would probably be rewarded for their additional efforts at the end of
2021.

(IV) Mrs Carter brought an action under national labour legislation seeking that GreenPharma be
ordered to pay the allowance corresponding to the unused annual leave. That action was rejected on
first instance on the ground that under national legislation it is necessary to submit to the court, along
with the application, a proof that the allowance at hand was formally denied by an employer (in the
case of a person governed by private law). However, on appeal, the court questions whether the
legislation and GreenPharma’s policies, which have the effects of prescription of the right to an annual,
leave or an allowance in lieu, are consistent with Directive 2003/88 and Article 30 and 47 of the
Charter.
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QUESTIONS FOR DISCUSSION:

Please refer to the legal framework below.



Discuss the opportunity to request a preliminary ruling under Article 267 TFEU in each of the
situations (I) to (IV) for the interpretation of EU law provision. Feel free to identify other
aspects that could be subject to a preliminary ruling.

Discuss the applicability of the respective directives and/or the Charter (especially Article
47) in each of these situations.

Formulate the questions that you deem necessary to refer to the CJEU under each of the
situations, or explain the reasons for deciding not to refer a question.

Suggest possible lines of reasoning for the solution on the merits.
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ANNEX: Legal framework
Content:

e TREATY ON THE FUNCTIONING OF THE EUROPEAN UNION

e CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION
e PUBLIC PROCUREMENT

e JUDICIAL COOPERATION IN CRIMINAL MATTERS

° SOCIAL POLICY PROVISIONS

e  ANSWERS KEY - CASE LAW
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TREATY ON THE FUNCTIONING OF THE EUROPEAN UNION
Article 267 (ex Article 234 TEC)

The Court of Justice of the European Union shall have jurisdiction to give preliminary rulings
concerning:

(a) the interpretation of the Treaties;
(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union;

Where such a question is raised before any court or tribunal of a Member State, that court or
tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment,
request the Court to give a ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law, that court or tribunal shall
bring the matter before the Court.

If such a question is raised in a case pending before a court or tribunal of a Member State with regard
to a person in custody, the Court of Justice of the European Union shall act with the minimum of
delay.

Article 288 (ex Article 249 TEC)

(...) A regulation shall have general application. It shall be binding in its entirety and directly
applicable in all Member States.

A directive shall be binding, as to the result to be achieved, upon each Member State to which it is
addressed, but shall leave to the national authorities the choice of form and methods. {...)

CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION
Article 31 Fair and just working conditions

1. Every worker has the right to working conditions which respect his or her health, safety and
dignity.



2. Every worker has the right to limitation of maximum working hours, to daily and weekly rest
periods and to an annual period of paid leave.

Article 47 - Right to an effective remedy and to a fair trial

Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to
an effective remedy before a tribunal in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal previously established by law. Everyone shall have the possibility of being advised,
defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.

PUBLIC PROCUREMENT LAW

Directive 2014/24
Article 21 of that directive, entitled ‘Confidentiality’, provides:

‘1. Unless otherwise provided in this Directive or in the national law to which the contracting
authority is subject, in particular legislation concerning access to information, and without prejudice
to the obligations relating to the advertising of awarded contracts and to the information to candidates
and tenderers set out in Articles 50 and 55, the contracting authority shall not disclose information
forwarded to it by economic operators which they have designated as confidential, including, but not
limited to, technical or trade secrets and the confidential aspects of tenders.

2. Contracting authorities may impose on economic operators requirements aimed at protecting
the confidential nature of information which the contracting authorities make available throughout
the procurement procedure.’

Under Article 55 of that directive, entitled ‘Informing candidates and tenderers’:

‘1. Contracting authorities shall as soon as possible inform each candidate and tenderer of decisions
reached concerning the conclusion of a framework agreement, the award of the contract or
admittance to a dynamic purchasing system, including the grounds for any decision not to conclude a
framework agreement, not to award a contract for which there has been a call for competition, to
recommence the procedure or not to implement a dynamic purchasing system.

2. On request from the candidate or tenderer concerned, the contracting authority shall as quickly
as possible, and in any event within 15 days from receipt of a written request, inform: (a) any
unsuccessful candidate of the reasons for the rejection of its request to participate (...)

3. Contracting authorities may decide to withhold certain information referred to in paragraphs 1
and 2, regarding the contract award, the conclusion of framework agreements or admittance to a
dynamic purchasing system, where the release of such information would impede law enforcement or
would otherwise be contrary to the public interest, would prejudice the legitimate commercial



interests of a particular economic operator, whether public or private, or might prejudice fair
competition between economic operators.’

Directive 89/665
Article 1 of Directive 89/665, entitled ‘Scope and availability of review procedures’, provides:

‘1. This Directive applies to contracts referred to in Directive [2014/24] unless such contracts are
excluded in accordance with Articles 7, 8, 9, 10, 11, 12, 15, 16, 17 and 37 of that Directive.

... Member States shall take the measures necessary to ensure that, as regards contracts falling within
the scope of Directive [2014/24] or Directive [2014/23], decisions taken by the contracting authorities
may be reviewed effectively and, in particular, as rapidly as possible in accordance with the conditions
set out in Articles 2 to 2f of this Directive, on the grounds that such decisions have infringed Union law
in the field of public procurement or national rules transposing that law.

Article 2 of that directive, headed ‘Requirements for review procedures’, provides in paragraph 1:

‘Member States shall ensure that the measures taken concerning the review procedures specified in
Article 1 include provision for powers to:

@ ()
(b) either set aside or ensure the setting aside of decisions taken unlawfully, including the removal
of discriminatory technical, economic or financial specifications in the invitation to tender, the

contract documents or in any other document relating to the contract award procedure;

(c) award damages to persons harmed by an infringement.’

JUDICIAL COOPERATION IN CRIMINAL MATTERS

Recital 22 of Directive 2014/41 is worded as follows:

(22) Legal remedies available against an EIO should be at least equal to those available in a domestic
case against the investigative measure concerned. In accordance with their national law Member
States should ensure the applicability of such legal remedies, including by informing in due time any
interested party about the possibilities and modalities for seeking those legal remedies. ...

Article 1(4) of Directive 2014/41 provides:

‘This Directive shall not have the effect of modifying the obligation to respect the fundamental rights
and legal principles as enshrined in Article 6 of the TEU, including the rights of defence of persons
subject to criminal proceedings, and any obligations incumbent on judicial authorities in this respect
shall remain unaffected.’

Article 6(1) of that directive provides:

‘The issuing authority may only issue an EIO where the following conditions have been met:



(a) theissuing of the EIO is necessary and proportionate for the purpose of the proceedings referred
to in Article 4 taking into account the rights of the suspected or accused person; and

Article 14 of Directive 2014/41 is worded as follows:

‘1.  Member States shall ensure that legal remedies equivalent to those available in a similar
domestic case are applicable to the investigative measures indicated in the EIO.

2. The substantive reasons for issuing the EIO may be challenged only in an action brought in the
issuing State, without prejudice to the guarantees of fundamental rights in the executing State.

3.  Where it would not undermine the need to ensure confidentiality of an investigation under
Article 19(1), the issuing authority and the executing authority shall take the appropriate measures to
ensure that information is provided about the possibilities under national law for seeking the legal
remedies when these become applicable and in due time to ensure that they can be exercised
effectively.

4. Member States shall ensure that the time limits for seeking a legal remedy shall be the same as
those that are provided for in similar domestic cases and are applied in a way that guarantees the
possibility of the effective exercise of these legal remedies for the parties concerned.’

SOCIAL POLICY PROVISIONS

According to recitals 4 to 6 of Directive 2003/88:

‘(4) The improvement of workers’ safety, hygiene and health at work is an objective which should
not be subordinated to purely economic considerations.

(5)  All workers should have adequate rest periods. The concept of “rest” must be expressed in units
of time, i.e. in days, hours and/or fractions thereof. [European Union] workers must be granted
minimum daily, weekly and annual periods of rest and adequate breaks. ...

(6)  Account should be taken of the principles of the International Labour Organisation with regard
to the organisation of working time, including those relating to night work.

Article 7 of Directive 2003/88, is worded as follows:

‘1. Member States shall take the measures necessary to ensure that every worker is entitled to paid
annual leave of at least four weeks in accordance with the conditions for entitlement to, and granting
of, such leave laid down by national legislation and/or practice.

2. The minimum period of paid annual leave may not be replaced by an allowance in lieu, except
where the employment relationship is terminated.’

Article 17 of Directive 2003/88 provides that Member States may derogate from certain provisions of
that directive. However, no derogation is permitted in respect of Article 7 of the directive.
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ANSWERS KEY - CASE LAW

Judgment of 17 April 2018, Egenberger, C-414/16, EU:C:2018:257
Judgment of 6 November 2018, Bauer and Willmeroth, C-569/16 and C-570/16, EU:C:2018:871

Judgment of 6 November 2018, Max-Planck-Gesellschaft zur Férderung der Wissenschaften, C-
684/16, EU:C:2018:874

Judgment of 7 September 2021, Klaipédos regiono atlieky tvarkymo centras, C-927/19,
EU:C:2021:700

Judgment of 11 November 2021, Gavanozov, C-852/19, EU:C:2021:902



®uHaHcKpaH no nporpama ,Mpasocbame’ Ha EBponeiickua cbio3
(2014—2020r.).

CoabpKaHMETO Ha HacToAwaTta nybavKauma oTpasABa eAMHCTBEHO
Bb3r/eAUTE Ha aBTOpPAa W € HeroBa W3KAUYUTENHA OTFOBOPHOCT.
EBponeickaTa KOMMUCUA HE HOCM OTFOBOPHOCT 3@ HauMHa, N0 KOWUTO 6u
Morna pa O6bae M3NoN3BaHa CbAbpKawaTa ce B matepuana
nHpopmauus.

PabomeH Ka3yc, camo 3a ueaume Ha obyyeHuemo.
Xpucmo Kupusnos

Mpunarade Ha aupeKtusute Ha EC B cBeTAMHaATa Ha npouecyanHute pasnopeabu Ha Xaprata u
dopmynmpaHe Ha BbNpocK 3a NpeloanLManHo 3anuteaHe ao Cbaa Ha EC
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daKTnuecka ob6craHoBKa

l-Ka XapToBa e HasHayeHa Ha paboTa npe3 2019 r. oT dpapmaLeBTMUYHOTO Apy:KecTBo MpuHdapma,
YCTaHOBEHO B AbpXKaBaTa YneHKa [puHNaHg. B Ka4ecTBOTO CU Ha CTapLlK KIMHUYEH n3cneaoBaTen, T8
e buna yacT OT eKun, oTroBapsLy, 3a pa3paboTBaHeTo Ha siekapcTeo cpelly Dovic-91. B xoaa Ha 2020 r.,
PbKOBOACTBOTO Ha APYMKECTBOTO € HACTOABAaN0 EKUMBT Aa paboTM MHOro yCMAEHOo, 3a Aa NPUKAOYMU
K/IMHUYHMTE NPOY4YBAHUA 33 TOBA JIEKAPCTBO A0 Kpasa Ha 2020 r., cpelly KoeTo e 06ellano Ha eknna
Bb3MOXHOCTTA A2 MOJy4YN 3HAYMTENEH MaKeT OT CTUMY/IU, BKIOYUTENHO AOMbAHUTENEH FOAULIEH
OTNYyCK M BGOHYCU. BbNPEKU BCUUKM TPYAHOCTM, €KUMBT B KpallHa CMETKAa ycnsaBa Aa MNOCTUTHe
HeobxoaMmnTe pesynTaTn B Ha4anoTo Ha sHyapu 2021 r. u ckopo cnen ToBa MpuHPapma nonyyasa
paspelleHMne 3a NyCKaHe Ha Mas3apa Ha ToBa /iekapcTBo. MexayBpeMeHHO Apyro ¢dapmaueBTUYHO
Apyxectso (PeamcmHKopn) oT AbprKaBaTa YneHKa PeanaHg cbllo ycnasBa Aa noay4yu paspelleHue 3a
Tbprosusa Ha nekapctso cpewy Dovic-91. BegHara cnef Kato cTaBa ACHO, Ye ABETe APYKecTBa Lie
OO0CTaBAT /IeKapcTBaTa, NPaBUTE/ICTBOTO Ha AbpKaBaTa YieHKa baaHKo opraHM3npa LeHTpaan3mpaHa
oblecTBeHa NopbYKa 3a CK/IOYBAHETO Ha PaMKOBO CMOpa3yMeHMe 3a AOCTaBKa Ha SIEKapCTBa cpeLuy
Dovic-91 33 HyxanTe Ha BonHMuMTe B UAnaTa Abprkasal. FpuHdapma n PegucnHKopn npeacrasar
odepTHn, KaTo cnes OUEHKa UM, Bb3NaralmAT opraH rm yBegomsea, Ye PeancuHKopn e KnacupaHo Ha
NbpBO MACTO, a pMHPapma e KnacmpaHO Ha BTOPO MACTO.

ToBa e ronamo pasovapoBaHue 3a MpuHdPapma M M3Nara Ha pUCK GMHaHCcoBaTa My cTabuaHocT. Mpu
TOBa NOJIONKEHMWE, APYXKECTBOTO Npeanpuema cnefHuTe CTbMKK

1. Bve epv3Ka ¢ npoyedypama 3a obujecmeeHu NopvyKuU

[py»KecTBOTO MCKa OT Bb3farawms opraH B bnaHko ga My npeaocTaBu AoCTbn 40 MHPOPMALMATA,
M3N0/13BaHa 3a KNAacMpPaHeTo Ha y4acTHULMTE B NpoLeypaTa 3a Bb3naraHe Ha obLuecTBeHaTa Nnopbyka,
M No-cneumanHo Ao TeXHMYecKuTe cneundukaumm Ha PeancuHKopn, cbabpiKalm nHade He4OCTbMHM
[AaHHM OTHOCHO /IeKapCTBEHMA NPOAYKT Ha TOBa APYKECTBO. B OTroBop, Bb3/N0KMUTENAT NPeaoCcTaBn
MHOrO OrpaHuyeHa MHPOPMaUMA, KaTo YTOYHABA, Ye BbMPOCHATa odpepTa CbabprKa NoBepuTesIHa
HayyHa W TbprosBcka uMHbopmauma. MpuHdPapma nogasa Kanba npes KOMMETEHTHUA CbA, CpeLly
pEeLeHNeTo 3a KNacupaHe, KaTo OCBEH TOBA MCKa BbL3NOXKUTENAT Aa ObAe 3aab/iKeH OT cbha Aa
npeacrasu opepTtaTta Ha PegucnnHKopn. MpuHdapma ce MOTMBMpPA C TOBA, Ye NONYYaBAHETO Ha LOCTbN

! MporHo3HaTa CTOMHOCT Ha NOpbYKaTa e Hafj nparoseTe 3a npunaraHe Ha Jupextusa 2014/24.



Ao odepTaTa Ha APYrUA y4acTHUK e OT CbLLEeCTBEHO 3HayeHue c orned oboCHOBKa Ha XanbaTa my,
KaKTO 1 Nopaam Nogo3peHnaTa My, Ye pbKOBOACTBOTO Ha PeancMHKopn He3akoHHO e npmaobuio yact
OT Hay4yHaTa MHbopMaumsa, HeobxoaMma 3a NoyYyaBaHe Ha paspelleHue 3a NyckaHe Ha nasapa Ha
TAXHOTO J1IeKapPCTBO. Ha MbpBa MHCTAHLMA CbABLT YBaXKaBa Bb3ParKEHNETO Ha Bb3/I0XKUTENA, 3 UMEHHO
odepTarta Ha PegucnHKopn ga ce npveme 3a noBepuTesiHa U Aa He Ce Pa3KPMBa, M OTXBbP/IA UCKAHETO
Ha puHdapma. [enoto goctura Ao BbpxoBHMA CbA, Ha BaaHKo, KOMTO yCTaHOBABA, Ye CbllecTByBa
pa3HOMNOCOYHa HauMOoHaHa cbaebHa NpaKTMKa no ABa Bbnpoca :

1) Aanu, B cBeTAnHaTa Ha Aunpektnsm 2014/24 n 89/665, Bb3NOKUTENAT/KOMNETEHTHUAT HaLMOHa/EH
CbA, € ANbKEH MO UCKaHe Ha Y4YaCTHMK B MpoueaypaTta ga My npeaoctaBu usfiata MHpopmauums,
CbAbprKallla ce B NpeAcTaBeHaTa OT KOHKypeHTa My odepTa, BKAOUMTENHO MNOBEpPUTENHATA
nHpopmauma, 3a Aa ce rapaHTMpa NPaBoTO Ha eHEKTUBHU NPaBHM CpeACcTBa 3a 3almTa.

) Janu, B cnyyad Ha OTKA3 3a pasKpuBaHe Ha MHOOPMaUMA NOpagu HelHaTa NOBEPUTENHOCT,
Bb3/1aralmAT opraH TpA6Ba Aa U310XKKN CbOobparKeEHMATA CM OTHOCHO MOBEPUTENHUA XapaKTep Ha Tasu
nHpopmayma.

2. HakazamenHo npou3eodcmeo

pnH®Papma npeam3BUKBaA HaKka3aTe/IHO NPOM3BOACTBO CpeLly PbKOBOACTBOTO Ha PegmcmHKopn npeg,
HAUMOHANHUTE CbaMAULLA Ha [PMHNAHA Bb3 OCHOBA HA NOAO3PEHMA 33 U3BBPLLUEHO MpecTbhnieHne
cpelly HeroBaTa MHTeNeKTyasnHa cobcrBeHOCT. MMpon3BoacTBOTO 6bP30 HaBAM3a B CbaebHa ¢asza u
MbPBOMHCTAHUMOHHUAT cbAd, B [PpuHAaHA pelwaBa, 4e e Heobxoaumo ga ce cbbepaT HoBM
OoKazatencrtea. 1o TasuM npuuMHA TO3M CbA pasnopexza C/leaHuTe MNpoLecyasiHO-C/IeACTBEHM
AelicTeua cbrnacHo Aupektusa 2014/41/EC: npeTbpcBaHe M U33emBaHe oT oduca Ha PeancuHKopn B
PepnaHAa, KakTo M pasnuT Ypes BUAEeOKOHPepeHTHa Bpb3Ka Ha cBuaeTen, npebusasaly, B Pegnana,.

ll) Npensua, dpakra, Ye NpoLecyasHO-CNeACTBEHUTE AENCTBUA TPABBA Aa ce M3BbPLIBAT OT OpraHuTe
Ha PeanaHa, 3anvTBalLaTa OPUCAUKLUA MMA CbMHEHMSA OTHOCHO CbBMECTMMOCTTA Ha HaLMOHaNHaTa
npasHa ypeaba, KOATO He NpeaBUM¥KAa HUKAKBM CPeACcTBa 3a NpaBHa 3alluTa Cpelly u3aaBaHeTo Ha
eBponeicKa 3anoses 3a pascneasade, ¢ mpexktusa 2014/41/EC.

3. Tpydoeo npaso

MpnH®dapma B3eMa pelleHne Aa HaMan PecypcuTe 1 3a HayYyHU U3cneaBaHna 1 ce CnopasymsaBa C C
r-*ka XapToBa Aa npekpaTtu TpyaoBua i AoroBop, cumtaHo oT 1 mapT 2021 r. B cnopasymeHueTo 3a
npekpaTaBaHe € MOCOYeHO Hali-06Lo, Ye r-}a XapToBa LWe WMma npaBo Ha obewaHute GOHycu B
3aBMCMMOCT OT pe3ynTaTuTe Ha APYXecTBOTO B Kpasa Ha ¢uHaHcoBaTa 2021 roauHa. -»Ka XapTtosa
M34ncnABa, Ye MMa NpaBo Ha 30 AHW HEM3NOA3BAH roanLleH oTnyck 3a 2020 r. 1 ncka ot pabotogaTens
Aa M nsnnatm ¢MHaHCoBO obesLeTeHme, Tbi KaTo e 6UNo0 06eKTMBHO HEBB3MOXKHO Aa N0/13Ba TO3U
oTnyck. PabotoaatensaT oTKasga, KaTo TBbPAM, Ye Ta He bMna nonckana ¢opmasHo Aa ro Nos3Ba, KOeTo
€ 3a4b/IKUTENTHO YCNI0BUE CbINIAaCHO HaUMOHAHOTO NPaBo, NOPaAn KOETO HeCMa3BaHeTo My BOAM A0
noracAsaHe Ha npaBoTo. OCBeH TOBa e MMaso 060 CbobLLIEHME A0 BCUYKU CNYHKUTENM, C KOETO UM Ce
HaMoOMHAO Aa No/3BaT roguileH oTnyck. PaboTtoaaTensat o6acHABaA CbLLO TaKa, Ye NPU BCUUYKM CAlydYaun
CNYXKUTENNTE, aHFAXKMPaHU C pa3paboTBaHETO Ha NIeKapcTBoTO cpewly Dovic-91, BepoaTHO we 6baat
Bb3HarpageHun B Kpaa Ha 2021 r. 3a TeXHUTE AOMNbJAHUTENHN YCUAUS.

IV) [-ka XapToBa pellaBa ga Npeaasu UCK N0 HaLMOHANHOTO TPYAOBO 3aKOHOAATE/NCTBO, C KOMTO UCKa
lNpuH®apma aa 6bae ocbAeHO Aa 3anaaTv AbAKMMOTO 11 0be3lleTeHne 3a HeU3nNoA3BaHMUA roauLLeH
OTNycK. MCKBbT e OTXBbp/AeH Ha NbpBa MHCTAHUMA C MOTMBA, Ye CbMNAacHO HaLWOHANHOTO
3aKOHOAATe/NCcTBO € HeobXxoAMmo, 3aedHO C WMCKa, Ja ce MpeAcTaBM Ha CbAa [A0Ka3aTencrso, ye



BBbMNPOCHOTO obesueTeHne e GopmasHO NOUCKAHO M OTKasaHOo OT paboToaatens (KoraTo cTaBa Ayma
3a YacTHonpaBeH cybeKT). BbB Bb33MBHOTO NPOM3BOACTBO 06aye, CbabT CMATA, Ye € HeobXxoaMMOo Aa
ce yCTaHOBM [aNWN 3aKOHOAATE/ICTBOTO M BbTPELWHUTE NpaBuna Ha FpuHPapma, KOMTO MMAT KaTo
nocneamua NPeknyanpaHeTo Ha NPaBoTO Ha roguLIeH OTNYCK Uan obesleTeHme, ca B CbOTBETCTBUE C
Oupektusa 2003/88 u c uneHose 30 n 47 ot XapTaTa.

%k k
BblMPOCU 3A OBCbHKAAHE:

M3nonsBaiTe npaBHaTa pamka no-4ony.

1. O6cbpere Heob6xo4MMOCTTA 33 OTMpPaBAHE HAa NPeAULMaZHO 3anNuMTBaHe Ha OCHOBaHMe
uneH 267 APEC BbB BcAKa egHa ot xunotesute (I) — (V) 3a TbaKyBaHe Ha pa3nopeaba ot
npaBoTo Ha EC. He ce konebalime da nocoyume Opyau acriekmu, Koumo 6uxa moanu oa
6v0am npedmem Ha nNpPeroouUYUaIHO 30KAI0HEHUE.

2. O6cbaete NPUIOKMMOCTTa Ha CbOTBETHUTE AUPEKTUBU u/uam Ha XapTaTa (ocobeHo uneH
47) BbB BCAKA OT TE€3M CUTyaLUMN.

3. dopmyaupaiite BbNpocuTe, KOMTO cuMTaTe 3a HeobxoamMmm aa ce noctaBaT Ha Cbpa Ha EC
BbB BCAKA OT CUTYyaLlMUTE UM U3/I0XKETe CbobparkeHUATa Aa He ce OTNpaBM 3aNUTBaHe.

4. Tpepanoxere Bb3MOXHMU BapUaHTX 32 OTFOBOP NO CHbLLECTBO HAa NOCTaBEHUTE BbMNPOCU.

%k %k



NMPUNOXEHMUE: NpasHa pamKa
CbAabprKkaHue:

e J10roBOP 3A ®YHKLUMOHUPAHETO HA EBPONENCKUA CbIO3

e XAPTA HA OCHOBHWTE NPABA HA EBPONEMCKUA CblO3

®  OBLUECTBEHM NMOPBYKHU

e CbAEEHO CbTPYAHUYECTBO NO HAKA3ATE/IHOMPABHU BbNPOCU
e  PA3NOPEABU B OB/JIACTTA HA COLIMATHATA NOIUTUKA

e HAKOM OTrOBOPU B CbAEEHA NMPAKTUKA

* %k %k

[,0roBoP 3A dYHKLMOHUPAHETO HA EBPONEACKUA CblO3
YneH 267 (npeauiieH yneH 234 ot AEO)
[...] CbabT Ha EBpOneicKkus cbio3 e KOMMNETEHTEH Aa ce NPOoM3HacA NPeaAnLNaNHO OTHOCHO:
a) Tb/IKyBaHETO Ha HacToALMA A0roBOP;

6) BaAMAHOCTTA M Tb/IKYBAHETO Ha aKTOBETE Ha UHCTUTYLIMUTE, OPraHuTe, CNYKBUTe UK areHuMuTe Ha
Cvto3a;

KoraTo TakbB Bbnpoc 6bae NOBAUIHAT Npeq, IOPUCAMKLUNA B AbpyKaBa-yaeHKa, Ta3u opucankumsa bu
MOT/1a, ako CYMTa, Ye Mo TO3M BbMPOC € HeobxoaMmo pelleHune, 3a Aa 6bae NOCTaHOBEHO HEMHOTO
peleHune, aa noncka ot Cbaa Aa ce npousHece.

Korato TakbB BbMNPOC € MOBAWIHAT MO BUCALLO AEN0 Nped HauMOHaNHa IPUCAMKUMA Ha AadeHa
AbprKaBa, YNUTO pelleHnAa He nogsexkaT Ha ob)KanBaHe CbrnacHO HaLMOHAAHOTO NpaBo, Tasu
IopUCANKLMA e ANbXKHa Aa ce3mpa Cbaa.

AKO TaKbB BbMpoc 6bae NOBAUIHAT MO BUCALLO A0 npes HauuoHaneH cbaebeH opraH BbB BPb3Ka
CbC 3aabprKaHo nnue, CbabT Ha EBPONENCKMA Cbio3 ce NPOM3HACA B Hall-KPaTbK CPOK.

YneH 288 (npeauwieH uneH 249 ot AEO)

(...) PernameHTbT MMa 0610 NpUNOKeHNe. ToM e 3a4b/KUTENEH B CBOATA LIAJIOCT U € MPAKO NPUNOKMUM
BbB BCMUKWN AbPrKaBU-UYNEHKMN.

[npekTrBaTa e aKT, KOMTO 06BbP3BA MO OTHOLLIEHWE HA NOCTUrAHETO Ha AafeH Pe3y/TaT OT AbpXKaBuTe
UNIEHKM, OO0 KOATO e agpecupaH, KaTo OCTaBA Ha HaLMOHanHUTe BaacTM csoboaa npu usbopa Ha
dopmaTa 1 cpeacTeaTa 3a NocTUraHe Ha To3u pesyAaTar. (...)

XAPTA HA OCHOBHUTE MPABA HA EBPONEMCKMA CblO3

YneH 31 CnpaseaiMBU U PaBHU YCAOBUA Ha TPYL



1. Bceku paboTHWK MMa NpaBO Ha YC/N0BUA Ha TPYA, KOMTO 3ana3saT HEroBOTO 34paBe, CUTYPHOCT U
OOCTOMHCTBO.

2. Bceku paﬁOTHVIK MMa NpPaBoO Ha OrpaHM4YaBaHe Ha MaKCMMalHaTa NPOABL/IKUTE/NNHOCT Ha TPyAa, Ha
AHEBHa U ceAMNYHa NOYNBKA, KaKTO U Ha N1aTeH roauviieH oTnyck.

YneH 47 — MpaBo Ha epeKTUBHM NPaBHU CPeACTBa 3a 3alLMTa M Ha CNpaBeanuB cbaebeH npouec

Bceku, uninto npasa n cBoboaM, rapaHTMpaHu OT NpaBoTo Ha Cbto3a, ca 6UAK HapyweHW, MMa NPaBo
Ha epEeKTUBHM NPaBHU CPEACTBA 3a 3aliMTa Npes Cbh B CbOTBETCTBME C NPeABUAEHUTE B TO3M YNeH
ycnosums.

Bcekn nma npaso HerosoTo Aeno aa 6bae rneaaHo cnpaseannso M Ny6AnMYHO B pasymeH CPOK OT
He3aBuncuMM M 6e3npucTpacteH Cba, NPeABapuTeNHO Cb34aAeH CbC 3aKOH. BCEKM MMa Bb3MOMKHOCTTa
fAa 6bae cbBeTBaH, 3alMTaBaH 1 NpeacTaBaABaH.

Ha nnuara, KOUTo He pasnosaraT ¢ AOCTaTbYHO CPeACTBa, Ce NPeAoCcTaBs NpaBHa NMomolll, AOKOJKOTO
Tasu NoMolL, e HeobXxoAMMa, 3a [ja Ce OCUIYPU peaneH A0CTbN A0 NPaBoCbame.

OBLUECTBEHM MNOPBYKU

Aupexkmuesa 2014/24
UYneH 21 ot gupekKTtusara (,,lloseputenHocT”), npeasuxaa:

»1.  OCBeH aKo He e NpeABMAEHO APYrO B HACTOALWATA AMPEKTUBA UAW B HALMOHA/IHOTO NpPaBo, Ha
KOETO e MOoAYMHEH Bb3NarawmAT opraH, Mo-CneunasHo 3aKOHOAATEe/ICTBOTO OTHOCHO AO0CTbMa A0
nHbopMauus, n 6e3 aa ce 3acAraT 3a4b/KEHUATA, CBbP3aHM C 06ABABAHETO HA Bb3/IOXKEHUTE NMOPBYUKK
1 ¢ MHpopmMaumATa 3a KaHAMAATU U OPepeHTN NO CMUCHAA Ha YneHose 50 u 55, Bb3narawmaT opraH
He MOXe Ja pa3KpuBa MHPOpMaLUA, NPefoCTaBeHa My OT UKOHOMWYECKUTE OMNepaTopu, KOATO Te ca
onpesennunn Kato NoBepuTEsHA, BKAKOYUTENHO, HO HE CaMO, TEXHUYECKU WAWN TbProBCKU TallHWU U
NoBepUTENIHUTE acneKTu Ha odepTuTe.

2. Bb3narawmTe opraHyM moraT Aa HasoXaT Ha UKOHOMWYECKUTE OMepaTopy U3UCKBAHUSA, MMALLK
33 Uen 3awutata Ha MoBepUTEeNHUs XapaKTep Ha MHOOpMaLMATa, KOATO Bb3jarallmMTe OpraHu
npeaocTaBAT B X043 Ha NpoueaypaTta 3a Bb3/laraHe Ha obLecTBeHa NopbYKa“.

CbrnacHo uneH 55 ot Tasu gupekTtusa (,MHbopMMpaHe Ha KaHANAATUTE U opepeHTUTe”):

o1 Bb3narawmte opraHu Bb3MOMKHO Hal-6bP30 MHPOPMMPAT BCEKM KaHAMAAT U odepeHT 3a
peleHnaTa, B3eTU BbB BpPb3Ka CbC CK/AOYBAHETO Ha PAMKOBO CMoOpasyMeHWe, Bb3faraHeTo Ha
obuiecTBeHa NOpPbYKA MAW AONYCKAaHETO A0 AMHAMMUYHA CUCTEMa 3a MOKYMKM, BKAKOYMUTENHO U 3a
OCHOBaHMATA 33 BCAKO pelleHMe Oa He ce CKAYBa PamMKOBO CMopasyMeHuWe, 4a He ce Bb3/jara
obuiecTBeHa NOpbYKA, 32 KOATO € MMano MOKaHa 3a yyacTMe B CbCTe3aTesiHa npoueaypa, da ce
3ano4He OTHOBO MpoLeaypaTa UK 4a He ce BbBeX4a AMHAMMUYHA CUCTeMA 3a MOKYMKM.

2. Mo WcKaHe Ha CbOTBETHUA KaHAMAAT MAN OdepeHT Bb3naralmAT opraH, Mo Hal-6bp3usA
Bb3MOXEH HauMH W BbB BCMYKM CAydYau He MO-KbCHO OT 15 AHW cnep nosiyyaBaHe Ha MMUCMEHOTO
WCKaHe, yBeOMABA: @) BCEKM Heycnan KaHAauAaT 33 NPUUYMHUTE 33 OTXBbPASHE Ha HerosoTo
3anB/ieHMe 3a ydacTue; (...)



3. Bb3narawmTte opraHy moraT fa pellaT Aa OTKaxaT 4OCTbMN A0 onpejeseHa MHpopmaumsa no
naparpadu 1 n 2, cBbp3aHa ¢ Bb3/NaraHeTo Ha NOPbYKATa, CK/OYBAHETO Ha PAMKOBM CMOpPasymMeHMUs
WU OOMNYCKAaHeTO A0 AMHAMMYHA CUCTeMA 33 MOKYMKW, Korato paskpuBaHeTo M 6M nonpeymno Ha
npasonpuaaraHeTo uam 6u 610 B NpoTMBOPEUMNE C 06LWECTBEHUA MHTEPEC NOPAAM APYTYM NPUYUHW,
61 yBpeaMIOo 3aKOHHUTE TbProBCKM MHTEPECU Ha KOHKpPEeTeH Ny6/MYeH MAM YacTeH MKOHOMMUYECKM
onepaTop Uan 61 HaKbPHUIO NOANIHATA KOHKYPEHUMA MeXKAY MKOHOMUYECKUTe onepaTopu .

Aupexmuea 89/665

YneH 1 ot Aupektusa 89/665 (,MpuaoxKHO Mose v Hannume Ha Npoueaypu 3a npepasrneskaaHe’)
npeaBuxaa:

,1.  ,HacrtoAwara gMpeKktuBa ce npuaara 3a nopbykute, nocoyeHu 8 [upektusa [2014/24], ocseH
aKO Te3M NOPBYKKN He ca M3KAYEHWN OT 06XBaTa Ha AMPEKTMBATA B CbOTBETCTBME C YneHose 7, 8, 9, 10,
11,12, 15,16, 17 n 37 OT cblaTa AMPEKTUBA.

[...] ObprkaBUTE YeHKKU NpegnpuemaT HeobxoaMMmNTe MEPKHU, 3a a rapaHTUPaT, Ye Mo OTHOLLIEHME Ha
obliecTeeHMTe MOPbYKKM, nonagawm B obxsaTa Ha [Adupexktusa 2014/24/EC uwnan [upektusa
2014/23/EC, pelweHuATa, B3eTM OT Bb3jarawmte opraHn, morat ga 6baar  edeKkTUBHO
npepasrnexgaHu, u no-cneumanHo KoJKOTO € Bb3MOXKHO Han-6bp30 B CbOTBETCTBME C YC/AOBUATA,
NOCOYEHU B YNeHOBe 2—2e OT HACTOALLATA AMPEKTMBA, Ha OCHOBAHME, Ye Te3u pelleHuAa ca B
HapylweHMe Ha npaBoTo Ha Cbto3a B 06aacTTa Ha OOLLECTBEHUTE MOPDBYKM MAM HALMOHANHUTE
pa3snopesbu, TpaHCNoHMpaLLM TOBa NPaBso.

UYneH 2 ot Tasu gupekTuBea (,/I3McKkBaHMA OTHOCHO NpoLeaypuTe 3a NpepasrnexaaHe”) npeasukaa 8
naparpa¢ 1:

»AbP}KABUTE UNEHKM rapaHTUpaT, Ye MepKuTe, NPUETH OTHOCHO NpoLeaypuUTe 3a NpepasriexaaHe,
YTOUYHEHMU B UneH 1, BKAOYBAT NPaBOMOLLMA, KOUTO Aa NO3BOAABAT:

@ (.

(6) Aa Ceé OTMEHAT NN Aa Ce OCUrypn oTMAHaTa Ha peleHnAa, B3eTU HeENPaBOMEPHO, BKKOYUTENTHO
npemaxsaHeTo Ha AUCKPUMUHAUUOHHUTE TEXHUYECKN, WUKOHOMUYECKU WU (bMHaHCOBM
cneu,md)mxau,mm B NMOKaHaTa 3a npencraBAHE Ha Od)epTM, B OOKYMEHTUTE 3a Bb3/1araHETO Ha
NnopbYKaTa NN BbB BCEKU APYTr AJOKYMEHT, CBbP3aH C NpoueaypaTta 3a Bb3/1araHe Ha NoOpbYykaTa;

B) Aa ce 0b6es3LeTaT MLaTa, Ha KOUTO e HaHeceHa Bpeaa BCIeACTBME Ha HapyLleHne”,

CbAEBHO CbTPYAHUYECTBO NO HAKA3ATE/IHOMPABHU BbMNPOCH
CvobparxkeHue 22 ot Aupektusa 2014/41 rnacv cnegHoTo:

(22) HannuHuTe npaBHM cpeacTBa 3a 3aWwmTa cpeuly E3P cneapa ga 6baat Hall-MaIKoTO PaBHOCTOMHM
Ha Te3n, KOUTO Ca Ha pPa3NoJIOXKeHWe NPU HAUMOHANHO AeN0 Cpelly CbOTBETHOTO MpoLecyasiHo-
CneAcTBeHoO AeicTeMe. B cbOTBETCTBME C HALMOHANIHOTO CU MPABO AbP’KaBUTE YEHKM cneaBa Aa
OCUTYpPAT NPUIOKUMOCTTA Ha Te3n MPaBHM CPEeACTBA 3a 3allLMTa, BKAKOYUTENHO KaTo MHbopmMupaT
CBOEBPEMEHHO BCSIKa 3aMHTEpPecoBaHa CTPaHa 3a BDB3MOMKHOCTUTE W peda M ycnosuATa 3a
M3NON3BaHETO UM ... "



UYneH 1, naparpad 4 oT Tasu AUPEKTUBA NpeaBUXKAaA:

,HacTtoawaTta gupektTMBa HAMa 3a nocaegmua M3MEHEHWE Ha 3a4b/IKEHMETO 3a CMa3BaHe Ha
OCHOBHMUTE NpaBa 1 NPABHW NPUHUMNK, 3anerHann B YneH 6 ot [IEC, BKAOYMTENAHO NpaBaTa Ha 3aWmTa
Ha AinuaTta, KoMTo ca [06eKT] Ha HaKa3aTenHO NPOU3BOACTBO, M HE 3acAra 3a4b/IXKEHMATA, Bb3/10XKEHU
Ha cbaebHUTe opraHM B TOBa OTHOLIEHKNE".

YneH 6, naparpad 1 ot AUpeKTUBaTa rnacu:
"N3paBawmAT opraH moxke ga nsgage E3P camo, ako ca M3nbJHEHW cnegHuUTe YCNoBUA:

n3gasaHeto Ha E3P e HeO6XO,£I,MMO M NponopuynoHanHO Ha uUenTa Ha NpounsBoacTtBaTa, MOCOYEHU B
yneH 4, KaTo ce oTYMTaT NnpaBaTa Ha 3ano403PAHOTO UN 06BUHAEMOTO nnue; n

YneH 14 or gupeKTMBaTa riacu:

",,1. AbprKaBute 4YneHKM rapaHTMpaT, Yye 3a npouecyanHo-cnencreeHuTe AEVICTBMH, NnoCcoYeHN B
E3P, ce npunarat npasHM cCpeacrtea 3a 3allUTa, paBHOCTOﬁHM Ha npegsnaeHnUTe npn cxoaeH
HauMnoOHaneH cnyqaﬁ.

2. MaTepmnanHonpasHUTe OCHOBAHMA 3a U3[aBaHe Ha E3P morat ga ce ocnopBaT CaMo 4pes3 UCK,
npegaseH B W3gaBallaTa AbprKaBa, bes Aa Ce 3acArat rapaHuuute 3a OCHOBHUTE nNpaBa B
M3nbv/iHABALWlATa AbprKaBa.

3. AKO He ce HapyllaBa HeobX0AMMOCTTa OT rapaHTUpaHe NoBEPUTEIHOCTTA Ha pPa3c/ie[BaHEeTo
cbrnacHo uneH 19, naparpad 1, U3gasaWwmAT opraH U U3NbAHABALMAT OpraH B3emaT HeobxoaumuTe
MEPKM 3a ocuUrypasBaHe Ha MHPOPMALMA 33 HASIMUYHUTE BH3MOMKHOCTU NO HALMOHAJHOTO MPaBo 3a
M3NoN3BaHe Ha NPaBHM CPeACTBa 3a 3alUMTa, KOraTo Te CTaHaT NPUAOXKMMU, U B CBOEBPEMEHEH CPOK,
3a fa moraT Aa 6b4aT NPUNOoKeHU ePeKTUBHO.

4. [bprKaBWUTe YJEHKM MpaBAT HeoBXOAMMOTO CPOKOBETE 3a TbpPCeHe Ha NpaBHa 3aluMTa Aa ca
CblLMTE KaTo NpeaBUAeHUTe B CXOOHW HAUMOHANHM CyY4an U Aa ce npunaraTt no HauduH, KOUTo aa
rapaHTMpa Bb3MOMKHOCTTa 3a ePEeKTUBHO YMpaKHABAHE Ha Te3W MpPaBHW CPeACTBa 3a 3aWMTa OT
3aMHTEepecoBaHUTe cTpaHu. [...] .

PA3NOPEABU B OB/IACTTA HA COLIMA/THATA NOJ/IUTUKA

CbrnacHo cbobparkeHusa 4—6 ot Aupektusa 2003/88:

"(4) NopobpasaHeTo Ha 6e30MacHOCTTa, XMrMeHaTa M 34paBeTo Ha paboTHUUMTe npu paboTa e uen,
KOATO He cneaBa Aa 6bae NogYMHEHA CAMO Ha MKOHOMMUYECKU CbobpakeHus.

(5)  Bcuuku paboTHMuM TpsAabGBa Aa MNON3BAT NOYMBKA C AOCTaTbYHA NPOALIKUTENHOCT. [OHATUETO
,nounBKa“ Tpabea Aa ce M3pasABa B e4AMHMLM 33 Bpeme, T.e. B AHW, 4acoBe W/Wan 4acTu oT TaX.
PaboTHuumMTe B [Cbio3a] TpAbBa Aa N0A3BAT eXeAHEBHU, CEAMUYHN U FTOAULHN NOYUBKU — C
MWHUMaANHA NPOABL/KUTENIHOCT U MNOYMBKM MO Bpeme Ha paboTa — C [oCTaTbyHa
NPOABAKUTENHOCT. [...]



(6) CnepmBa pa ce oTuMTaT NpUHUMNUTE Ha MexayHapoAHaTa oOpraHMsauus Ha Tpyaa 3a
opraHM3aumaTa Ha paboTHOTO Bpeme, BKAKOUYMTENHO OHE3U, KOUTO Ce OTHACAT 3a HOLWHUA Tpya”.

YneH 7 ot AupekTtusa 2003/88 rnacu cnegHoTo:

"1. [bp:KaBuTe YUNEHKU NpegnprvemaTt HeobXoAMMUTE MEPKMU, 33 Aa rapaHTMPaT, Ye BCeKU PaboTHUK
MMa NPaBo Ha NAaTeH rogMwWeH OTNYCK OT Hali-MaIko YeTUPU CeaMULM B CbOTBETCTBME C YCNOBUATA
3a nNpuaobuBaHe Ha NpaBoO W NpefoCTaBAHE Ha TaKbB OTMYCK, NpeaBUAEHW OT HaUMOHA/NHOTO
3aKOHO4ATe/ICTBO U/UAN NPaKTUKA.

2. MUHUMaNHUAT Nepuoa 3a NaaTeH roguvweH OTMNYCK He MOXKe Aa ce 3amecTBa ¢ QMHAHCOBO
obeslueTeHne, OCBEH NPUY NPeKpaTaABaHe Ha TPYA0BOTO NPaBOOTHOLWEHWE .

Ynen 17 ot Aupektnsa 2003/88 npeaBuKpa, uYe AbprKaBUTe UYNEHKM MoraT ga geporupar
onpeneneHun HeltHK pa3nopenbu. He ce gonycka obaye gepornpaHe Ha YsieH 7.

* ¥k

HAKOU OTTOBOPU B CbAEBHA IMTPAKTUKA

PeweHwue ot 17 anpun 2018 r., Egenberger, C-414/16, EU:C:2018:257
PeweHue ot 6 Hoemspwu 2018 r., Bauer n Willmeroth, C-569/16 n C-570/16, EU:C:2018:871

PeweHue ot 6 Hoempwn 2018 r., Max-Planck-Gesellschaft zur Férderung der Wissenschaften, C-684/16,
EU:C:2018:874

Pewenune ot 7 centemBpu 2021 r., Klaipédos regiono atlieky tvarkymo centras, C-927/19,
EU:C:2021:700

PeweHue ot 11 Hoemspm 2021 r., FaBaHo308, C-852/19, EU:C:2021:902
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