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Relationship between the CFR and
ECHR

@

Mag. Nina Betetto
Supreme Court of Slovenia
President of the CCJE

Qutline

+ Relationship between CJEU and ECtHR

+ Special focus on the role of both courts in
this relationship

+ Relationship between Article 47 CFR and 6
ECHR
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its MS are
+ 47 parties to ECHR
+ European Court of Human
Rights in Strasbourg (ECtHR)
+ Direct access to ECtHR for
anyone

+ 27 MS of the EU
+ CJEU in Luxembourg

+ Access to CJEU mainly via
preliminary reference

+ EU not a party to the ECHR, but all

procedure
3
_ (?JEU ECtHR
v Institutionofthe EU — Rising from an agreement
+ Its function is more integrative between European states
—to help build unity Aimi t buildi
+ CJEU can refer to the EU ¥ Alming at butlaing
principles of supremacy, community
dire?]t erl:fect and hstate |iabi||ity + The implementation of its
which ensure that nationa ; ;
legislation inconsistent with EU jgdgmecrllts is much .morle
law is actually changed epsetgteesné iggrre]gggna
EU law is binding -
+ Relationship between CFR and ECtHR judgments are to
ECHR be taken into account
4
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CJEU ECtHR
+ Direct access extremely ~ + Direct access, but it will
restricted: Only where an only accept applications
EU act is addressed to where all domestic
individuals or it is of remedies have been
direct and individual exhausted, Art. 35 (1)
concern to them, Art. 263 ECHR
TFEU
+ Normally access via + Advisory opinions of the
preliminary reference ECtHR under Protocol
procedure (part of No. 16 aiming to enhance
domestic procedure) the judicial dialogue are
not binding.

Is there a remedy to the ECtHR?

No EU law involved:
+ Apply to domestic courts, EU law involved
exhaust legal remedies and then 1 \Where MS authorities have acted
90 to Strasbourg + Application to domestic courts
(with possible reference to
CJEU by domestic courts)
+ If domestic remedies
exhausted: Strasbourg
2.Where EU authorities have acted
(e.g. competition law)
+ Apply to General Court of EU
(possibility of appeal to CJEU):
no way to go to Strashourg

20/09/2021



ECHR/CFR

+ ECHR: human rights
instrument with history and
case-law

+ CFR: binding since 1 December
2009 - an incorporation of
human rights based on
gradually developing case law
in the initially economic
community

o ®®eo
® ®Pe@

EU Charter of
Fundamental Rights

~

@

Two sources of human
in EU

EU FUNDAMENTAL
RIGHTS

4

; [ *...*
L 1 i‘i
General : Charter of 7
principles  y Fundamental
of law 1 Rights
1

* *
* % * Source:
* *

* o
Union law

rights protection

Before the entry into force of the CFR, CJEU
relied on unwritten general principles of
EU law, such as fundamental rights,
proportionality, legal certainty, subsidiarity,
equality before the law

ECHR was an important source of
inspiration for CJEU when defining these
principles

TEU explicitly states: “Fundamental rights,
as guaranteed by the ECHR as they result
from the constitutional traditions common to
the MS, shall constitute general principles of
the Union's law.”

https:/fra.europa
guidance_en.pdf

p 2018-charter-
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Acrticles where both the meaning and the scope are
the same as corresponding Articles of the ECHR

— Avticle 2 (right to life) corresponds to Article 2
of the ECHR,

— Avticle 4 (prohibition of torture and inhuman or
degrading treatment or punishment)
corresponds to Article 3 of the ECHR,

— Avticle 5(1) and (2) (prohibition of slavery and
forced labour ) corresponds to Article 4 of the

— Article 6 (right to liberty and security )
corresponds to Article 5 of the ECHR,

— Atticle 7 (respect for private and family life )
corresponds to Article 8 of the ECHR,

— Article 10(1) (freedom of thought, conscience
and religion ) corresponds to Article 9 of the
ECHR,

@

v Article 11 (freedom of expression)
corresponds to Article 10 of the ECHR,

+ Article 17 (right to property) corresponds to
Article 1 of the Protocol to the ECHR,

v Avrticle 19(1) (protection in the event of
removal, expulsion or extradition)
corresponds to Article 4 of Protocol No 4,

v Avrticle 19(2) (prohibition of torture and
inhuman or degrading treatment or
punishment) corresponds to Article 3 of the
ECHR as interpreted by the ECtHR,

Article 48 (presumption of innocence and
right of defence) corresponds to Article 6(2)
and(3) of the ECHR,

v Avrticle 49(1) (with the exception of the last
sentence) and (2) (principle of legality)
correspond to Article 7 of the ECHR.

10
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The same meaning but wider scope

+ Atrticle 9 (right to marry and found a family) covers the same field as Article 12 of the
ECHR, but its scope may be extended to other forms of marriage if these are established
by national legislation,

+ Article 12 (1) (freedom of assembly and association) corresponds to Article 11 of the
ECHR, but its scope is extended to EU level,

+ Article 14(1) (right to education) corresponds to Article 2 of the Protocol to the ECHR,
but its scope is extended to cover access to vocational and continuing training,

+ Article 47(2) and (3) (right to a fair trial) corresponds to Article 6(1) of the ECHR, but
the limitation to the determination of civil rights or criminal charges does not apply as
regards Union law,

Atrticle 50 (right not to be tried or punished twice in criminal proceedings for the same _
criminal offence? corresponds to Article 4 of Protocol No 7 to the ECHR, but its scope is
extended to EU level between the Courts of the Member States,

11

Examp|e: Art. 9 CFR Vv Art. 12 -

ECHR

+ Atrticle 9, CFR:

The right to marry and the right
to found a family shall be
guaranteed in accordance with
the national laws governing the
exercise of these rights.

+ Atrticle 12, ECHR:

Men and women of
marriageable age have the right
to marry and to found a family
according to the national laws
governing the exercising of this
right.

12
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Minimum standard of protection

CFR, Article 52(3) states the minimum standard
of protection: the floor but not the ceiling

“In so far as this Charter contains rights which
correspond to rights guaranteed by the ECHR, the
meaning and scope of those rights shall be the
same as those laid down by the said Convention.
This provision shall not prevent Union law

providing more extensive protection.”

@

13

Level of protection

+ Article 53 (non-regressive clause)
stipulates that no provision may be
interpreted as restricting fundamental rights
protected by other mechanisms which the
EU or its MS are party to, including the
ECHR.

20/09/2021



+ This means that case +  Case C-400/10 J. McB. v L. E., para 53:

great Importance. Charter must therefore
be given the same
+ Important for absolute meaning and scope as
character of rights: Article 8(1) of the
e.g. Art. 3ECHR is ECHR, as interpreted
absolute, hence Art. 4 by the case-law of the
CFR must be absolute, ECtHR.”
too

15

@

“Strasbourg compromise”

+ EU is not a party to the ECHR and cannot be sued in
Strasbourg but MS can be held responsible

+ Matthews v UK (1999, EU primary law) According to
EU’s Act on Direct Elections (primary law), no elections to
the European Parliament were held in Gibraltar. Mrs
Matthews alleged a breach of her right to vote under Art. 3
Protocol 1 ECHR on account of the fact that the UK has
not organised elections.

+ ECtHR: “The Convention does not exclude the transfer of
competences to international organisations provided that
Convention rights continue to be ‘secured’. MS’
responsibility therefore continues even after such a
transfer” Breach of Art. 3 Protocol 1 ECHR

| @
Traaltlonal position o? the ECtHR.

16
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+ Bosphorus v Ireland

(2005): the application of
the doctrine of equivalent
protection

The principle of
equivalent protection was ==
no invention of the
ECtHR, but had already
been introduced by other
jurisdictions facing the
challenges resulting from
overlapping legal
systems.

17
+ Anpiece of EU legislation ECtHR reaffirmed general
(secondary EU law) demanded that responsibility of MS under
Yugoslav aircraft be impounded. Matthews
Bosphorus Airways had leased an But it introduced new rebuttable
aircraft from Yugoslav National presumption: EU offers protection
Airways, which was impounded in of human rights which is
i Ilretliaé)r;]dé;3 icth ergol{tu tsoapr)gr’gggrty equivalent to the ECHR
viola ; ;
under Art. 1 Proiocol 1 ECHR :\‘;Itshfs'\gr%smarﬂe%onﬂf‘{geﬁf\?é the
violated the ECHR if it does
nothing more than implement its
obligations
Presumption can be rebutted if in a
particular case the protection was
‘manifestly deficient’
18
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CJEU: Re"ferrlng to ECtHR WHlle

stepping further

A4

In some cases the CJEU seems to
have made use of the right
provided by Art. 52(3) CFR,
granting more extensive rights than
those provided by the ECHR. In
these “broadening” cases, the
CJEU emphasized that its ruling
was meant not in conflict with the
ECtHR precedent, but beyond it.
By widely referring to the ECtHR
precedents, in several cases it
recalled the importance of taking it
as a starting point, allowing itself
to expand the right at stake, but
not to depart from it.

-

Case DEB v Bundesrepublik
Deutschland involved an expansion of
the right of ef‘fectived'udicial protection.
After having engaged in a thorough
analysis of ECtHR case law, the CJEU
eventually relied mainly on Art. 47
CFR to expand the right to legal aid
also to legal persons and not only to
natural persons, thus reaching an
outcome that did not clearly emerge
from the ECtHR jurisprudence. Also in
this case, however, the court devoted
wide attention to ECtHR case law: “the
meaning and the scope of the
guaranteed rights are to be determined
not only by reference to the text of
the ECHR, but also, inter alia, by
reference to the case law of the
ECtHR.”

19
(@ | . ®
Limitations on t' ie exercise Oi r|g| i'[S
and freedoms
+ Atrticle 52 (1) of the CFR says . . _
that any limitation on the +  The legislator, in laying down
exercise of the rights and limitations to those rights, must
freedoms recognized by CFR comply with the same standards
must be provided for by law as are fixed by the detailed
and respect the essence of limitation arrangements laid
those rights and freedoms. down in the ECHR (Art.52(3)),
Subject to the principle of which are thus made applicable
proportionality, limitations for the rights covered by this
may be made only if they are paragraph, without thereby
necessary and genuinely meet adversely affecting the
objectives of general interest autonomy of Union law and of
recognized by the Union or the that of the CJEU.
need to protect the rights and
freedoms of others.
20
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Competing legal orders?

+ References to the ECHR diminished since the CFR had
gained legal force (the CJEU has said in Europese
Gemeenschap v. Otis NV and Others (CJEU 2012) that
since Article 47 CFR secures protection afforded by Article
6 ECHR, it would henceforth refer only to Article 47)

+ The CJEU’s priority is uniform application of EU law,
facilitation of legal co-operation, establishment of an area
of freedom, security and justice

21

+ In some cases it has deviated from standards set
by the ECtHR case law in order to preserve the
autonomy and effectiveness of EU legislative
measures. Its approach is based on what the CJEU
has repeatedly stressed as “the particular
characteristics of EU law”

+ Sensitive areas: mutual recognition of of judicial
decisions, e.g. in child abduction cases (Brussels I1
bis regulation) and cases concerning asylum
seekers

22
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In Melloni case the CJEU
considered the relationship
between the CFR and
constitutional guarantees on a
domestic level (of which the

ECHR can be an integral part).

The CJEU refused an
interpretation of Art. 53 CFR
allowing a MS to apply the
standard of protection of
fundamental rights guaranteed
by its constitution when that
standard is higher than that
deriving from the CFR.

Account needs to be taken of the

primacy of EU law. CJEU
stated (Melloni, C 399/11, para
64):

“Charter must be interpreted as not

allowing a MS to make the

surrender of a person convicted
in absentia conditional upon the
conviction being open to review

in the issuing MS, in order to

avoid an adverse effect on the
right to a fair trial and the rights
of the defence guaranteed by its

constitution”

23

@

Opinion 2/13

+ Article 6/2 TEU foresees the accession of the EU to the

ECHR. Following complicated negotiations the
negotiators were able to finalise the draft accession
agreement in April 2013. The CJEU was asked by the
Commission (as per Article 218(11) TFEU) to give its
opinion on the competence of the EU to conclude it.

The CJEU held that the draft Accession Agreement is
incompatible with EU law. The central theme: the draft
Accession Agreement does not sufficiently take into
account the autonomy of EU law, the position of the CJEU
itself and certain specific features of Union law as they

currently exist.

24
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Some reactions

+ [Former President of the ECtHR Or less diplomatic:
Dean Spielman: 'For my part,

the important thing istoensure ~ » *“ A legal bombshell”
that there is no legal vacuum in
human rights protection on the

Conv-enti(.)n 5 territor.y, whether N “Fundamentally
the violation can be imputed to

a State or to a supranational flawed [... and] an
institution". unmitigated disaster”

25

In the aftermath of the Opinion: the

CJEU softening the approach?

+ In Aranyosi case (C 404/15) a Hungarian investigating magistrate issued two
European arrest warrants with respect to Mr Aranyosi, a Hungarian national,
so that a criminal prosecution could be brought for two offences of forced
entry and theft, allegedly committed in Hungary. The man having been located
in Germany, it was the task of the German authorities to examine the warrants.

+ Higher Regional Court of Bremen, which had to decide whether those
warrants should be executed, found that the detention conditions to which Mr
Aranyosi might be subject were contrary to fundamental rights, in particular
the provision of the CFR prohibiting inhuman or degrading treatment or
punishment. In judgments of 10 June 2014 and 10 March 2015 the European
Court of Human Rights held that Hungary had infringed fundamental rights
due to the prison overcrowding which is characteristic of their prisons.

+ The German court sought to ascertain from the CJEU whether, in such
ci:ccun&stances, the execution of European arrest warrants can or must be
refuse

@

26
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+ The CJEU held that 'in exceptional circumstances' a MS
may ignore the principle of mutual trust. In case of
information that is 'objective, reliable, specific and
properly updated' pointing to the existence of 'deficiencies,
which may be systemic or generalised, or which may affect
certain groups of people, or which may affect certain
places of detention'. That information may be obtained
from, inter alia, 'judgments of international courts, such as
judgments of the ECtHR, judgments of courts of the
issuing MS, and also decisions, reports and other
documents produced by bodies of the CoEurope or under
the aegis of the UN'._

[ A S A S S S S S S S S S S S S SN S SN SN SN A
Back to the accession of the EU to
ECHR

+ Negotiations continue...

+ EU will be able to act as
respondent in Strashourg 3
+ fields of application: violations .
of human rights by EU * HU ACCESSLON T0 THEECH:

institutions, e.g. EC in cartel TRCLED
proceedings, staff disputes. .. * LTIV L

+~ Where MS acted on basis of EU
law (Bosphorus-like cases)

+ EU accession will not change
the ambit of the Charter rights
as ECHR is already the
minimum standard

28
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Art. 47 CFR/Art. 6 and 13 ECHR

Charter of Fundamental Rights

Corresponding provisions
of ECHR (incl. OPs)"

Other corresponding
CoE instruments*

UN Human rights
instruments3

47 first | Right to an effec- Art. 13 Art. 2 (3) ICCPR; Art. 13
paragraph| tive remedy before CRPD; Art. 40 (2)(b)

a tribunal CRC; Art. 6 ICERD
47 second | Fair and public Art. 6 (1) Art. 14 (3)(d) ICCPR ;
paragraph| hearing Art. 40 (2)(b) CRC
47 third | Legal aid Art. 6 (1) Art. 14 (3)(d) ICCPR;
paragraph| (needs-based) Art. 40 (2)(b) CRC

Source: https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-charter-guidance_en.pdfHandbook

29

Right to a fair trial

Article 6 of the ECHR applies
to criminal charges,
disputes concerning civil
rights, and obligations
recognised in domestic law.

Article 47 of the EU Charter
of Fundamental Rights
applies to the rights

and freedoms guaranteed
by EU law. It applies only
when Member States are
implementing EU law.

Scope

dbook-on-

Article 47 applies to all rights and
freedoms arising from EU law

It corresponds to the rights in
Article 6 (1) of the ECHR, without
Article 6’s limitation on civil rights
and obligations

Article 47 therefore secures, as a
minimum, the protection offered by
Article 6 of the ECHR, in respect
to all rights and freedoms arising
from EU law.

This means that the ECtHR case
law as a general rule is also
relevant in EU law. However, the
CFR applies domestically only
when MS are implementing (or
derogating from) EU law.

30
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Slide 1
ECHR: European Convention on Human Rights
CFR: Charter of Fundamental Rights of the European Union

Slide 2
ECtHR: European Court of Human Rights
CJEU: Court of Justice of the European Union

Slide 3
MS: Member States

Slide 5

TFEU:

Art 263 TFEU: Treaty on the Functioning of the European Union

The European Court of Justice has the jurisdiction to review legislative acts of EU
institutions. (Art 263 TFEU)

Art 263 TFEU (action for annulment) distinguishes between three types of applicants:

- Paragraph 2: Privileged applicants (i.e. Member States, the European Parliament,
Council and Commission). They can always bring an action for judicial review.

- Paragraph 3: Semi-privileged applicants (Court of Auditors, the European Central Bank
and the Committee of the Regions). They are partly privileged because they may solely
bring review proceedings ‘for the purpose of protecting their prerogatives’ (Textbook,
363).

- Paragraph 4: Non-privileged applicants (i.e. legal and natural persons) can bring action
for judicial review, but they are subject to more stringent conditions in terms of

satisfying the legal standing requirement.

Pre-Lisbon, the

In order to be admissible before the CJEU, applicants filing an annulment procedure had to
comply with the requirements of direct concern and the strict Plaumann formula establishing
individual concern. The criticism that this formula triggered led to the adoption of a new
article under the Lisbon Treaty, which removed the requirement of individual concern for
regulatory acts that are of direct concern and do not entail implementing measures (e. g.
Microban International Ltd and Microban (Europe) Ltd v European Commission).

The act in question must be from the EU Institutions, and it does not cover

international agreements made by Member States on their own — this is outside

the scope of the CJEU’s jurisdiction.

Protocol No. 16 allows the ECtHR to provide advisory opinions, at the request of identified
courts of the state’s parties to the Protocol, on “questions of principle relating to the
interpretation or application of the rights and freedoms defined in the Convention or the
Protocols thereto”.

Slide 8
TEU: Treaty on the European Union

Slide 15

Case C-400/10 J. McB. v L. E.: The proceedings related to three children, the first born in
England in 2000, the second in Northern Ireland in 2002 and the third in Northern Ireland in
2007. The Irish father and British mother were not married. As well as living in England and
Northern Ireland, the family had also lived in Australia, and from November 2008, in the



Republic of Ireland. In July 2009, the mother moved into a refuge with the children. Several
days later the father instructed his lawyers to initiate proceedings to obtain custody rights. Ten
days later without having been served, the mother left the jurisdiction and moved to England
with the children. The father filed a return petition in the Family Division of the High Court in
London. The High Court in Dublin ruled that the father had no rights of custody and therefore
the mother's removal of the children had not been wrongful.

In his appeal to the Supreme Court, the father sought to avail of the new status accorded to the
Charter of Fundamental Rights of the European Union following upon the entry into force of
the Treaty of Lisbon. In this he referred to Article 7 and the protection of private and family
life. He submitted that rights of custody protected by the Hague Convention included those of
an unmarried father where he was living with and by agreement exercising day to day care of
the children. He noted he was in the process of asserting his right to apply to be appointed a
guardian for the children when they were removed. He further submitted that the court should,
in an appropriate case, be prepared to recognise "inchoate rights” of a natural father who had
not obtained recognition of his position in the form of a court order, at least where he was
carrying out duties and enjoying privileges of a custodial character.

On 30 July the Irish Supreme Court held that neither the provisions of Regulation No
2201/2003 nor Avrticle 7 of the Charter of Fundamental Rights of the EU meant the natural
father of a child must necessarily be recognised as having rights of custody, for the purposes
of determining whether or not the removal of the child was wrongful, in the absence of a court
judgment awarding such rights. However, the Supreme Court accepted that the interpretation
of those provisions of European Union law fell within the jurisdiction of the Court of Justice
of the EU and therefore sought a preliminary ruling on the matter. It asked the following
question:

"Does [Regulation No 2201/2003], whether interpreted pursuant to Article 7 of [the Charter]
or otherwise, preclude a Member State from requiring by its law that the father of a child who
is not married to the mother shall have obtained an order of a court of competent jurisdiction
granting him custody in order to qualify as having 'custody rights' which render the removal
of that child from its country of habitual residence wrongful for the purposes of Article 2(11)
of that Regulation?"

Ruling: Preliminary ruling issued to the effect that a Member State was not precluded from
requiring by its law that an unmarried father must have obtained a court order granting him
custody of a child in order to qualify as having "custody rights" which would render the
removal of that child from its country of habitual residence as wrongful for the purposes of
Article 2(11) of Council Regulation 2201/2003.

Slide 23

Melloni case: Mr Melloni was an Italian businessman who was prosecuted for bankruptcy
fraud and tried to escape the administration of justice in his home country by hiding in Spain.
In 1996, Italy requested Spain for his extradition, but Melloni escaped as soon as he was
released on bail by the Spanish authorities. Hence, although he was well aware of the time
and place of the trial in his home country, he preferred not to attend it personally. Instead, he
sent his lawyers, who defended and represented him during the entire criminal process, all the
way up to the Italian Supreme Court.



Melloni was found guilty and sentenced to 10 years of imprisonment. As soon as the
conviction became final in 2004, Italy issued a European arrest warrant ordering Spain to
surrender Melloni. In August 2008, the Spanish police finally managed to arrest him. Not
surprisingly, Melloni opposed his surrender. His main argument was that, if he were to be
surrendered, he would not be entitled to a retrial in Italy, despite the fact that he had been
convicted in his absence. The Audiencia Nacional rejected this argument and held that
Melloni’s rights of defence had not be violated, even though he was not physically present at
his trial. Melloni knew perfectly well that his trial in Italy would be taking place but
deliberately chose not to attend it. Besides, he was represented by his lawyers during the
entire criminal proceedings. Thereupon, the Court decided to authorise the surrender.

Nevertheless, Melloni was not yet willing to give in and applied to the Spanish Constitutional
Court, invoking the right to a fair trial as safeguarded by Art. 24(2) of the Spanish
Constitution. According to previous case law of the Constitutional Court, the right to a fair
trial in the Spanish Constitution requires that, if a person has been convicted in his absence, a
surrender for the execution of that conviction must be made conditional on the right to
challenge the conviction in order to safeguard that person’s rights of defence, even if he had
given power of attorney to a lawyer who effectively represented him at the trial. By contrast,
Article 4a(1) of Framework Decision on the European Arrest Warrant 2002/584/JHA (‘FD
EAW 2002”) as amended by Framework Decision 2009/299/JHA (‘FD EAW 2009’) only
allows the Executing State to refuse the surrender or to make it conditional on the right to a
retrial in a limited number of situations. If the person convicted in his absence was defended
and represented by a lawyer, the Executing State cannot refuse to surrender (Article 4a(1)(b)).
In the light of the conflict between its own case law and the EU legal framework, the
Constitutional Court decided to ask the CJEU for a preliminary ruling.



http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:190:0001:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:081:0024:0036:EN:PDF

Financira program Evropske unije za pravosodije (2014-2020).

*

* * Vsebina te publikacije predstavlja izkljuéno stali$¢a avtorice in je njena
o, : izklju€na odgovornost. Evropska komisija ne prevzema nikakréne
* oy x odgovornosti za morebitno uporabo informacij, ki jih vsebuje.

Listina EU in EKCP

Mag. Nina Betetto
Vrhovno sodiS¢e Republike Slovenije
Predsednica CCJE

Pregled vsebine

+ Odnos med Sodis¢em EU in ESCP
+ Kaksna je vloga sodis$¢ v tem razmerju

+ Razmerje med 47. ¢l. Listine in 6. Cl.
EKCP
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SodiSce

+ EU ni pogodbenica EKCP, vendar
S0 to vse njene drzave Clanice.

+ 47 pogodbenic EKCP

+ Evropsko sodis¢e za ¢lovekove
pravice v Strasbourgu (ESCP)

+ Neposreden dostop do ESCP
za vsakogar

+ 27 drzav ¢lanic EU
+ Sodisce EU v Luksemburgu

+ Dostop do Sodisca EU
predvsem prek postopka
predhodnega odlo¢anja

| | commmmmVen; | |

SODISCE EU
+ Institucija EU
+ Njegova funkcija je bolj
integrativna - pomaga graditi
enotnost
+ Sodis¢e EU se lahko sklicuje
na nacela EU o nadrejenosti
(primarnosti), neposrednem
ucinku in odgovornosti
drZave, ki zagotavljajo, da se
nacionalna zakonodaja, ki ni
skladna s pravom EU, dejansko
spremeni

Pravo EU je zavezujoce

ESCP
+ Nastalo na podlagi
sporazuma med
evropskimi drzavami
+ Cilj je graditi skupnost
+ lzvajanje njegovih sodb je
veliko bolj odvisno od
diskrecije nacionalnih
drzav.

w

Upostevati je treba sodbe
ESCP

N
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SODISCE EU ESCP
+ Neposreden dostop je + Neposreden dostop,
zelo omejen: Samo kadar vendar so dopustne le
je akt EU naslovljen na vloge, Ce so bila izérpana
posameznike ali jih vsa domaca pravna,
neposredno in sredstva (¢l. 35(1) EKCP)
individualno zadeva (¢l.
.V26,3/ 4 PDEV) + Svetovalna mnenja ESCP
+ Obicajno dostop prek v skladu s Protokolom st.
postopka predhodnega 16, katerih namen je
_odlocanja (del okrepiti dialog med
nacionalnega postopka) sodis¢i, niso zavezujoca.
5

F Kil]e mogocie viozit pravno \1

Zadeve brez elementov prava
EU:
v Vlozitev tozbe na domacem
sodis¢u, izérpanje pravnih
sredstev in nato Strasbourg.

sredstvo na ESCP?

Zadeve z elementi prava EU
1.Posamiéni akti organov DC

+ Nacionalna sodi$¢a morajo
uporabiti EU pravo (z
moznostjo predhodnega
odlocanja Sodis¢a EU)

+ Ce so domaca pravna sredstva
izCrpana: Strasbourg

2.Posami¢ni akti organov EU (npr.
konkurenc¢no pravo)

v Pritozba na Splosno sodis¢e EU
(moznost pritozbe na Sodisce
EU): ni moznosti pravnega
sredstva na ESCP




+ EKCP: instrument za varstvo
¢lovekovih pravic z zgodovino
in sodno prakso

+ Listina: zavezujoca od 1.
decembra 2009 - vkljucitev
¢lovekovih pravic na podlagi
postopno razvijajoce se sodne
prakse v prvotni gospodarski
skupnosti

EU Charter of
Fundamental Rights

o ®®ec
® ®Pe@

~

Dva vira varstva ¢lovekovih pravic v EU

EU FUNDAMENTAL
RIGHTS

Br::, o
=, 1 *eSe*
= 1
General : Charter of
principles  y Fundamental
of law 1 Rights
1

* X

* *
o
* *

* g K

Union law

Sodis¢e EU se je pred zacetkom veljavnosti
Listine opiralo na nenapisana splosna
nacela prava EU, kot so temeljne pravice,
sorazmernost, pravna varnost, subsidiarnost,
enakost pred zakonom

<

v EKCP je bila za Sodii¢e EU pomemben vir
navdiha pri opredelitvi teh nacel

v VPEU je izrecno navedeno: "Temeljne
pravice, ki jih zagotavlja EKCP in izhajajo iz
ustavnih tradicij, skupnih drzavam clanicam,
so splosna nacela prava Unije."

Vir: https://fra.europa,
guidance_en.pdf

L_up 2018-charter-
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Dolo¢ila Listine, katerih pomen in obseg pravice
uporabe sta enaka ustreznim dolo¢bam EKCP

- Clen 2 (pravica do Zivljenja) ustreza &lenu 2
EKCP,

- Clen 4 (prepoved mucenja in necloveskega ali
ponizujocega ravnanja ali kaznovanja)
ustreza ¢lenu 3 EKCP,

- Clen 5(1) in (2) (prepoved suZenjstva in
prisilnega dela) ustreza ¢lenu 4 EKCP,

- Clen 6 (pravica do svobode in varnosti) ustreza
¢lenu 5 EKCP,

- Clen 7 (spostovanje zasebnega in druzinskega
zivljenja) ustreza ¢lenu 8 EKCP,

- Clen 10(1) (svoboda misli, vesti in _
veroizpovedi) ustreza ¢lenu 9 EKCP,

- Cleg 11 (svoboda izrazanja) ustreza ¢lenu 10
EKCP,

+  Clen 17 (pravica do lastnine) ustreza &lenu 1
Protokola k EKCP,

+  Clen 19(1) (zas¢ita v primeru odstranitve,
izgona ali izroCitve) ustreza Clenu 4 Protokola
st. 4,

+  Clen 19(2) (prepoved muéenja in
necloveskega ali ponizujocega ravnanja ali
kaznovanja) ustreza ¢lenu 3 EKCP, kot ga
razlaga ESCP,

Clen 48 (domneva nedolznosti in pravica do
obrambe) ustreza ¢lenu 6(2) in (3) EKCP,

+  Clen 49(1) (razen zadnjega stavka) in (2)
(nacelo zakonitosti) usirezata ¢lenu 7 EKCP.

10



Isti pomen, vendar SirSi obseg pravic

+  Clen 9 (pravica do sklenitve zakonske zveze in ustanovitve druzine) pokriva isto
podrocje kot ¢len 12 EKCP, vendar se njegovo podroéje uporabe lahko razsiri na druge
oblike zakonske zveze, ¢e jih dolo¢a nacionalna zakonodaja,

+ Clen 12(1) (svoboda zbiranja in zdruZevanja) ustreza ¢lenu 11 EKCP, vendar je njegovo
podrocje uporabe razsirjeno na raven EU,

+ Clen 14(1) (pravica do izobrazevanja) ustreza ¢lenu 2 Protokola k EKCP, vendar je
njegovo podrocje uporabe razsirjeno na dostop do poklicnega in nadaljnjega
usposabljanja,

+ Clen 47(2) in (3) (pravica do postenega sojenja) ustreza ¢lenu 6(1) EKCP, vendar
omejitev na odlocanje o civilnih pravicah ali kazenskih obtozbah ne velja za pravo EU,

Clen 50 (pravica do prepovedi dvakratnega sojenja ali kaznovanja v kazenskem
postopku za isto kaznivo dejanje) ustreza ¢lenu 4 Protokola §t. 7 k EKCP, vendar je
njegovo podro¢je uporabe med sodiséi drzav ¢lanic razsirjeno na raven EU,

11

Primer: CL. 9 Listine vs. ¢L. 12 EKCP

+ Cl. 9 Listine:
Pravica do sklenitve zakonske
zveze in pravica do ustanovitve
druzine sta zagotovljeni v
skladu z nacionalno
zakonodajo, ki ureja
uresnicevanje teh pravic.

+ 12. ¢l EKCP:
Moski in Zenske, ki so sposobni
za poroko, imajo pravico
skleniti zakonsko zvezo in
ustanoviti druzino v skladu z
nacionalnimi zakoni, ki urejajo
uresnicevanje te pravice.

12
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Minimalni standard varstva

Cl. 52(3) Listine dolo¢a minimalni standard
varstva: spodnja meja, ne pa tudi zgornja meja.

"Ce ta listina vsebuje pravice, ki ustrezajo
pravicam, zagotovljenim z EKCP, sta pomen in

obseg teh pravic enaka tistima, ki ju doloca

navedena konvencija. Ta dolo¢ba ne preprecuje, da
bi pravo Unije zagotavljalo SirSe varstvo."
13

Raven varstva

+ Clen 53 (klavzula o prepovedi
poslabSanja poloZaja) doloca, da se
nobena dolo¢ba ne sme razlagati tako, da
omejuje temeljne pravice, ki jih varujejo
drugi mehanizmi, katerih pogodbenice so
EU ali njene drzave Clanice, vklju¢no z
EKCP.

14
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N TO pomeni, da J? v Zadeva C4%Od/sltg\feli\/|503‘8 proti L. E.,
sodna praksa ESCP "Cl. 7 Listine je treba
zelo pomembna. dati enak pomen in
_ podrocje uporabe kot
+ Pomembno v zvezi z clenu 8(1) EKCP, kot
absolutno naravo ga razlaga sodna
pravic: npr. pravica iz praksa ESCP."
¢l. 3 EKCP je
absolutna, zato enako
velja za pravico iz €.
4 Listine.
15

Tradicionalno stalisce ESCP:

"StrasbourSki kompromis"

+ EU ni pogodbenica EKCP in je ni mogo&e toZiti v
Strasbourgu, a drzave ¢lanice so lahko odgovorne.

v Matthews proti Zdruzenemu kraljestvu (1999, primarno
pravo EU) V skladu z aktom EU o neposrednih volitvah
(primarno pravo) v Gibraltarju niso potekale volitve v
Evropski parlament. Gospa Matthews je trdila, da ji je bila
krsena volilna pravica na podlagi ¢l. 3 Protokola 1 k
EKCP, ker Zdruzeno kraljestvo ni organiziralo volitev.

+ ESCP: “EKCP ne lzkl]ucu]e prenosa pristojnosti na
mednarodne organizacije, ¢e so pravice iz EKCP §e naprej

‘varovane'. Odgovornost drZav clanic se torej nadaljuje,
tudi po takem prenosu." Krsitev ¢l. 3 Protokola 1 k EKCP

16
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+ Bosphorus proti Irski
(2005): uporaba doktrine
enakovrednega varstva
pravic
+ Nacelo enakovrednega
varstva ni izum ESCP, saj==

so ga uvedle ze druge
jurisdikcije, ki so se
soocale z izzivi, ki so
nastali zaradi
“prekrivanja” pravnih
sistemov.

+ Zakonodaja EU (sekundarna
zakonodaja EU) je zahtevala
zaplembo jugoslovanskih letal.
Druzba Bosphorus Airways je od
druzbe Jugoslav National Airways
najela letalo, ki je bilo zasezeno na
Irskem. Bosphorus je trdil, da je
bila krSena njegova pravica do
lastnine v skladu s ¢l. 1 Protokola 1
k EKCP

ESCP je potrdilo splogno
odgovornost drzav ¢lanic v skladu
z doktrino, ki jo je razvilo v zadevi
Matthews

Vendar je uvedlo novo izpodbojno
domnevo: EU zagotavlja varstvo
¢lovekovih pravic, ki je
enakovredno EKCP

Ce drzava ¢lanica ni imela
diskrecijske pravice, se domneva,
da ni krsila EKCP, ¢e ni storila
nicesar drugega kot le izvajala
svoje obveznosti.

Domnevo je mogoce izpodbiti, ce
je bilo v dolo¢enem primeru
varstvo "ocitno pomanjkljivo''.

24/09/2021



A A A A S A T S R S A S R
SODISCE EU: Sklicevanje na ESCP,
a korak naprej

+ V nekaterih primerih se zdi, da je -
Sodisée EU izkoristilo pooblastilo,
ki mu jo zagotavlja ¢l. 52(3)
Listine, in $iroko razlagalo pravice,
ki jih dolo¢a EKCP. V teh primerih
je %oudarilo, da njegova odlocitev
ni bila misljena v pasprotju s
sodno prakso ESCP, temve¢ preko
nje. Z obsirnim sklicevanjem na
precedense ESCP je v vec zadevah
opozorilo na pomen judikature
ESCP, ki je izhodis¢e, a si je
hkrati dovoliti Siroko razlago, ne
pa odstopanje od sodne prakse
ESCP.

V zadevi DEB proti Zvezni republiki
Nemdiji je Sodis¢e EU $iroko razlagalo
pravico do uéinkovitega sodnega
varstva. Pg temeljiti analizi sodne
prakse ESCP se je oprlo predvsem na
¢l. 47 Listine in pravico do pravne

omoci razsirilo tudi na pravne osebe
?in ne le na fizi¢ne osebe), kar ni jasno
izhajalo iz sodne prakse ESCP. Vendar
je sodisce tudi v tej zadevi veliko
pozornosti namenilo sodni praksi
ESCP: "pomen in podrocje uporabe
zajam&enih pravic je treba dolo¢iti ne le
s sklicevanjem na besedilo EKCP,
temved, med drugim, tudi s
sklicevanjem na sodno prakso
ESCP."

19

Omejitve pravic in svobos¢in

+ Cl. 52(1) Listine dolo¢a, da
mora biti kakr$no koli
omejevanje uresnicevanja
pravic in svobos¢in, ki jih
priznava ta listina, predpisano z
zakonom in spostovati bistveno
vsebino teh pravic in svobos¢in.
Ob upostevanju nacela
sorazmernosti so omejitve
dovoljene samo, ¢e so potrebne
in ¢e dejansko ustrezajo ciljem
splosnega interesa, ki jih
priznava Unija, ali ¢e so
potrebne zaradi za$¢ite pravic in
svobos¢in drugih.

+~  Zakonodajalec mora pri
dolo¢anju omejitev teh pravic
upostevati enake standarde, kot
Jjih dolo¢a podrobna ureditev
omejitev iz EKCP (€l. 52(3)), ki
se tako uporabljajo, ne da bi
bila s tem prizadeta avtonomija
prava Unije in Sodisc¢a EU.

24/09/2021
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Konkuren¢ni pravni redi?

+ Sklicevanje na EKCP se je zmanj3alo, odKar je Listina
postala pravno veljavna (Sodisc¢e EU je v zadevi Europese
Gemeenschap proti Otis NV in drugi (Sodis¢e EU 2012)
opozorilo, da “se bo, ker varstvo iz 6. ¢1. EKCP zagotavlja
47. ¢l. Listine, odslej sklicevalo le na 47. ¢l. Listine).”

+ Prednostna naloga Sodis¢a EU je enotna uporaba prava
EU, lazje pravosodno sodelovanje, vzpostavitev obmocja
svobode, varnosti in pravice.

21

@

+ V nekaterih primerih je odstopilo od standardov,
izoblikovanih v sodni praksi ESCP, da bi ohranilo
avtonomijo in u¢inkovitost zakonodajnih ukrepov
EU. Njegov pristop temelji na tem, kar Sodisce
EU imenuje "posebne znacilnosti prava EU"

+ Obcutljiva podrocja: vzajemno priznavanje sodnih
odlo¢b, npr. v primerih ugrabitve otrok (Uredba
Bruselj 11 bis) in primeri v zvezi s prosilci za azil.

22
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+ V zadevi Melloni je SEU
obravnavalo razmerje med
Listino in ustavnimi jamstvi na
nacionalni ravni (katerih
sestavni del je lahko EKCP).
Sodisce EU je zavrnilo razlago
¢l. 53 Listine, ki drzavi ¢lanici
omogoca, da uporabi standard
varstva temeljnih pravic, ki ga
zagotavlja njena ustava, Ce je ta
standard visji od tistega, ki
izhaja iz Listine.

Upostevati je treba primarnost
prava EU. Sodisce EU je
navedlo (Melloni, C 399/11,
tocka 64):

“Cl. 53 Listine je treba razlagati
tako, da drzavi ¢lanici ne
dopusca, da predajo osebe, ki je
bila obsojena v odsotnosti,
pogojuje s tem, da je obsodba
lahko predmet preizkusa v
odreditveni drzavi ¢lanici, zato
da bi se izognila zozevanju
pravice do postenega sojenja in
pravice do obrambe, ki sta
zagotovljeni z njeno ustavo."”

23

@

Mnenje 2/13

+ Clen 6/2 PEU predvideva pristop EU k EKCP.
Po zapletenih pogajanjih je pogajalcem aprila
2013 uspelo dokon¢ati osnutek sporazuma o
pristopu. Komisija je Sodis¢e EU (v skladu s
clenom 218(11) PDEU) zaprosila za mnenje o
pristojnosti EU za njegovo sklenitev.

+ Sodisce EU je odlocilo, da osnutek pristopnega
sporazuma ni zdruzljiv s pravom EU. Osrednja
tema: osnutek pristopnega sporazuma ne uposteva

v zadostni meri avtonomije prava EU, polozaja
Sodisc¢a EU in posebnosti prava EU.

24
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Nekaj odzivov

+ Nekdanji predsednik ESCP Ali manj dlplomatsko

Dean Spielman: "Po mojem
mnenju je pomembno
zagotoviti, da na ozemlju, kjer
velja Konvencija ne bo pravne
praznine pri varstvu clovekovih o <\/ teme“‘u zgreéen
pravic, ne glede na to, ali je ;

krsitev mogoce pripisati drzavi [] In pOpOIna

ali nadnacionalni instituciji. katastrofa"

+ “ Pravna bomba"

25

@

A4

Po sprejetju mnenja: Sodisce EU
mehca pristop?

V zadevi Aranyosi (C 404/15) je madzarski preiskovalni sodnik izdal dva
evropska naloga za prijetje za gospoda Aranyosija, madzarskega drzavljana, da
bi lahko sprozil kazenski pregon zaradi dveh kaznivih dejanj ropa in tatvine, ki
naj bi bila storjena na Madzarskem. Ker je bil osumljenec najden v Nem¢iji, so
bili nemski organi zadolZeni za odlo¢anje o nalogu za prijetje.

Vigje dezelno sodisce v Bremnu je ugotovilo, da so bili pogoji pridrzanja, v
katerih bi lahko bil pridrzan gospod Aranyosi, v nasprotju s temeljnimi
pravicami, zlasti z dolo¢bo Listine, ki prepoveduje neclovesko ali ponizujoce
ravnanje ali kaznovanje. EKCP je v sodbah z dne 10. junija 2014 in 10. marca
2015 ugotovilo, da je Madzarska krsila temeljne pravice zaradi prenatrpanosti
Zaporov.

Nemsko sodisce je zelelo od Sodis¢a EU izvedeti, ali je v takih okolis¢inah
mogoce ali treba zavrniti izvrsitev evropskega naloga za prijetje

@

26
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+ Sodisc¢e EU je presodilo lahko drzava ¢lanica "v izjemnih
okoli§¢inah" ne uposteva nacela vzajemnega zaupanja. V
primeru informacij, ki so "objektivne, zanesljive,
konkretne in ustrezno posodobljene™ in ki kazejo na obstoj
"pomanjkljivosti, ki so lahko sistemske ali splosne, ali ki
se nana$ajo na dolocene skupine ljudi ali na doloc¢ene kraje
pr1drzanJa Te informacije se lahko med drugim pridobijo
iz "sodb mednarodnih sodi$¢, kot so sodbe ESCP, sodb
sodis¢ drzav ¢lanic izdajateljic ter tudi iz odlocb, poro¢il in
drugih dokumentov, ki so jih pripravili organi Sveta
Evrope ali pod okriljem ZN".

Nazaj k pristopu EU k EKCP

+ Pogajanja se nadaljujejo...

+ EU bo lahko v Strashourgu
nastopala kot respondent.

+ podrocja uporabe: krsitve

¢lovekovih pravic s strani institucij * i A([ IONIOTH EECHR:
* HOW T0 SQUARE THE CTRCLET

EU, npr. EK v kartelnih postopkih,
spori usluzbenceyv...

+ Kadar so drzave Clanice delovale
na podlagi prava EU (primeri,
podobni Bosphorus-u)

+ Pristop k EU ne bo spremenil
obsega pravic iz Listine, saj je
EKCP ze zdaj minimalni standard.

28
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Art. 47 Listine/¢l. 6 in 13 EKCP

Charter of Fundamental Rights

Corresponding provisions| Other corresponding
of ECHR (incl. OPs)"

UN Human rights

CoE instruments* instruments3

47 first | Right to an effec- Art. 13 Art. 2 (3) ICCPR; Art. 13
paragraph| tive remedy before CRPD; Art. 40 (2)(b)

a tribunal CRC; Art. 6 ICERD
47 second | Fair and public Art. 6 (1) Art. 14 (3)(d) ICCPR ;
paragraph| hearing Art. 40 (2)(b) CRC
47 third | Legal aid Art. 6 (1) Art. 14 (3)(d) ICCPR;
paragraph| (needs-based) Art. 40 (2)(b) CRC

Vir: https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-charter-guidance_en.pdfHandbook

29

Podrocje uporabe

Right to a fair trial

Article 6 of the ECHR applies
to criminal charges,
disputes concerning civil
rights, and obligations
recognised in domestic law.

Article 47 of the EU Charter
of Fundamental Rights
applies to the rights

and freedoms guaranteed
by EU law. It applies only
when Member States are
implementing EU law.

iok-on-

Cl. 47 se uporablja za vse pravice
in svoboscine, ki izhajajo iz prava
EU.

Ustreza pravicam iz ¢lena 6(1)
EKCP brez omejitve civilnih pravic
in obveznosti iz ¢lena 6.

Clen 47 torej zagotavlja najmanj
varstvo, ki jo zagotavlja ¢len 6
EKCP glede vseh pravic in
svoboscin, ki izhajajo iz prava EU.
To pomeni, da je sodna praksa
ESCP kot splosno pravilo
pomembna tudi v pravu EU.
Vendar se Listina na nacionalni
ravni uporablja le, kadar drzave
¢lanice uporabljajo pravo EU (ali
odstopajo od njega).

30
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Diapozitiv 1
EKCP: Evropska konvencija o ¢lovekovih pravicah
CFR: Listina Evropske unije o temeljnih pravicah

Diapozitiv 2
ESCP: Evropsko sodisce za €lovekove pravice
SODISCE EU: Sodisce Evropske unije: Sodis¢e Evropske unije

Diapozitiv 3
DC: drzave ¢lanice

Diapozitiv 5

PDEU:

263. ¢len PDEU: Pogodba o delovanju Evropske unije

Sodisce Evropske unije je pristojno za presojo zakonodajnih aktov EU.

institucije. (263. ¢len PDEU)

Clen 263 PDEU (nicnostna tozba) razlikuje med tremi vrstami toze¢ih strank:

- Odstavek 2: Privilegirani prosilci (tj. Member StatesMember StatesEvropski parlament,
Svet in Komisija). Vedno lahko vloZijo toZbo za sodno presojo.

- Odstavek 3: Polprivilegirani prosilci (Racunsko sodisce, Evropska centralna banka

in Odbor regij). Deloma so privilegirani, ker lahko izklju¢no

vloziti revizijski postopek "za zas¢ito svojih pravic" (ucbenik,

363).

- Odstavek 4: Neprivilegirani prosilci (tj. pravne in fiziéne osebe) lahko vlozijo tozbo

za sodno presojo, vendar zanje veljajo strozji pogoji glede

izpolnjevanje pogoja pravne sposobnosti.

Pred Lizbonsko pogodbo je

Da bi bila tozba pred Sodis¢em EU dopustna, so morale toZece stranke, ki so vlozile ni¢nostni
postopek, izpolnjevati zahteve neposredne prizadetosti in stroge Plaumannove formule za
ugotavljanje individualne prizadetosti. Zaradi kritik, ki jih je sprozila ta formula, je bil sprejet
nov ¢len Lizbonske pogodbe, Ki je odpravil zahtevo po individualni zadevnosti za regulativne
akte, ki zadevajo neposredno in ne vkljucujejo izvedbenih ukrepov (npr. zadevi Microban
International Ltd in Microban ( Europe) Ltd proti Evropski komisiji).

Zadevni akt mora izhajati iz institucij EU in ne zajema

mednarodne sporazume, ki jih drzave ¢lanice sklenejo same - to je zunaj

obseg pristojnosti Sodis¢a EU.

Protokol §t. 16 ESCP omogo¢a, da na zahtevo dologenih sodi¢ drzav pogodbenic Protokola
daje svetovalna mnenja o "nacelnih vprasanjih v zvezi z razlago ali uporabo pravic in
svobos¢in, opredeljenih v Konvenciji ali njenih protokolih".

Diapozitiv 8
TEU: Pogodba o Evropski uniji

Diapozitiv 15

Zadeva C-400/10 J. McB. proti L. E.: Postopek se je nanasal na tri otroke, prvega rojenega v
Angliji leta 2000, drugega na Severnem Irskem leta 2002 in tretjega na Severnem Irskem leta
2007. Irski o€e in britanska mati nista bila poro€ena. DruZina je poleg Englandin Northern
Irelandzivela tudi v Australiaod novembra2008, in2008, in 2008, in pa tudi v Republic of
IrelandRepublic of Ireland. Julija 2009 se je mati z otroki preselila v zavetisc¢e. Nekaj dni



pozneje je oCe narocil svojim odvetnikom, naj sprozijo postopek za pridobitev pravice do
skrbniStva. Deset dni pozneje je mati, ne da bi ji bila vro€ena pisanja, zapustila jurisdikcijo in
se preselila v England z otroki. Oce je na druzinskem oddelku visjega sodis¢a vlozil zahtevek
za vrnitev London. Visje sodis¢e v Dublin odlocilo, da o¢e ni imel pravice do varstva in
vzgoje otrok, zato materina premestitev otrok ni bila nezakonita.

V pritozbi na vrhovno sodisce je oCe Zelel izkoristiti nov status, ki ga je po zacCetku veljavnosti
Lizbonske pogodbe dobila Listina Evropske unije o temeljnih pravicah. Pri tem se je skliceval
na ¢len 7 ter varstvo zasebnega in druzinskega zivljenja. Trdil je, da pravice do varstva in
vzgoje, ki jih varuje Haaska konvencija, vkljucujejo pravice neporoc¢enega oceta, ¢e Zivi z
otroki in po dogovoru z njimi izvaja vsakodnevno varstvo in vzgojo. Opozoril je, da je v
postopku uveljavljanja pravice, da zaprosi za imenovanje za skrbnika otrok, ko bodo ti
odpeljani. Poleg tega je trdil, da bi moralo biti sodiSCe v ustreznem primeru pripravljeno
priznati "zaCetne pravice" naravnega oceta, ki svojega polozaja ni priznal s sodno odlocbo,
vsaj kadar je opravljal naloge in uzival privilegije skrbniSke narave.

Irsko vrhovno sodisce je 30. julija odlocilo, da niti dolocbe Uredbe §t. 2201/2003 niti ¢len 7
Listine EU o temeljnih pravicah ne pomenijo, da je treba naravnemu ocetu otroka nujno
priznati pravico do varstva in vzgoje za namene ugotavljanja, ali je bil odvzem otroka
nezakonit ali ne, ¢e ni sodne odloc¢be, s katero bi mu bile take pravice dodeljene. Vendar je
vrhovno sodisc¢e priznalo, da je razlaga teh dolo¢b prava Unije v pristojnosti Sodisca EU, zato
je v zvezi s tem vlozilo predlog za sprejetje predhodne odlocbe. Zastavilo je naslednje
vpraSanje:

"Ali [Uredba §t. 2201/2003], razlagana na podlagi ¢lena 7 [Listine] ali kako drugace,
nasprotuje temu, da drzava Clanica s svojim zakonom zahteva, da oce otroka, ki ni poroc¢en z
materjo, pridobi odlo¢bo pristojnega sodisca, s katero mu je dodeljeno skrbnistvo, da bi se
lahko $tel za osebo, ki ima 'pravice do skrbnistva', zaradi katerih je odstranitev tega otroka iz
drzave obicajnega prebivaliS¢a nezakonita v smislu ¢lena 2(11) te uredbe?"

Sodba: Predhodno odlocanje: drZzavi ¢lanici ni bilo prepovedano, da bi v svojem pravu
zahtevala, da mora neporocen oce pridobiti sodno odlo¢bo, s katero mu je dodeljeno
skrbnistvo nad otrokom, da bi se lahko opredelil kot oseba, ki ima "pravico do skrbnistva",
zaradi Cesar bi bila odstranitev tega otroka iz drzave njegovega obicajnega prebivalis¢a
nezakonita v smislu ¢lena 2(11) Uredbe Sveta st. 2201/2003.

Diapozitiv 23

Primer Melloni: Melloni je bil italijanski poslovneZz, ki so ga preganjali zaradi goljufije pri
steCaju in se je skusSal izogniti sodstvu v svoji domovini, tako da se je skril v Spain. Leta 1996
je ltalyzahtevala Spain za njegovo izro¢itev, vendar je Melloni pobegnil takoj, ko so ga Spanski
organi izpustili pod var$¢ino. Ceprav je bil dobro seznanjen s asom in krajem sojenja v svoji
domovini, se ga ni Zelel osebno udeleziti. Namesto tega je poslal svoje odvetnike, ki so ga
branili in zastopali med celotnim kazenskim postopkom vse do italijanskega vrhovnega sodisca.

Melloni je bil spoznan za krivega in obsojen na 10 let zapora. Takoj po pravnomocnosti obsodbe
leta 2004 je Italyizdala evropski nalog za prijetje, ki je odrejal Spain predajo Mellonija. Avgusta
2008 je Spanski policiji kon¢no uspelo prijeti Mellonija. Ni presenetljivo, da je Melloni
nasprotoval predaji. Njegov glavni argument je bil, da v primeru predaje ne bi bil upravicen do
ponovnega sojenja v Italy, ¢eprav je bil obsojen v odsotnosti. Audiencia Nacional je ta argument



zavrnila in odloc¢ila, da Mellonijeva pravica do obrambe ni bila krSena, ¢eprav fizi¢no ni bil
prisoten na sojenju. Melloni je dobro vedel, da je njegovo sojenje v Italy bo potekalo, vendar
se je namerno odlocil, da se ga ne bo udelezil. Poleg tega so ga med celotnim kazenskim
postopkom zastopali njegovi odvetniki. Zato je Sodis¢e odlocilo, da dovoli predajo.

Kljub temu se Melloni $e ni bil pripravljen vdati in se je obrnil na Spanish Constitutional Court,
sklicujo¢ se na pravico do postenega sojenja, ki jo varuje clen 13(1) in (2). 24(2) Spanske ustave.
V skladu s prej$njo sodno prakso ustavnega sodis¢a pravica do poStenega sojenja iz Spanske
ustave zahteva, da se v primeru, ko je bila oseba obsojena v odsotnosti, predaja za izvrsitev te
obsodbe pogojuje s pravico do izpodbijanja obsodbe, da se zavaruje pravica te osebe do
obrambe, tudi ¢e je dala pooblastilo odvetniku, ki jo je ucinkovito zastopal na sojenju.
Nasprotno pa ¢len 4a(1) Okvirnega sklepa o evropskem nalogu za prijetje 2002/584/PNZ (v
nadaljevanju: OS ENZ 2002’spremenjen z Okvirnim sklepom 2009/299/PNZ (v nadaljevanju:
OS ENZ 2009’drzavi izvrsiteljici omogoca, da v omejenem Stevilu primerov samo zavrne
predajo ali jo pogojuje s pravico do ponovnega sojenja. Ce je osebo, ki je bila obsojena v
odsotnosti, zagovarjal in zastopal odvetnik, Executing StateExecuting StateExecuting Statene
more zavrniti predaje (¢len 4a(1)(b)). Zaradi nasprotja med lastno sodno prakso in pravnim
okvirom EU je Sodisce prve stopnje Constitutional Court odlocilo, da bo Sodis¢u EU predlozilo
predlog za sprejetje predhodne odlocbe.



http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2002:190:0001:0018:EN:PDF
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e iImpact of international law
on national law - UK

+ National la international law

+ Concept of judicial independence originates from
England (1701):

- itimpacted the thinking of political leaders in the transnational level
- the international community embodied the principle of judicial
independence into international treaties

+ The international law of judicial independence has
impacted the domestic law: UK introduced ECHR
into the British domestic law (1998; British
Constitutional Reform Act, 2005)
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Article 47(2), CFR

+ Everyone is entitled to
a fair and public
hearing within a
reasonable time by an
independent and
impartial tribunal
previously established

by law. /.../
3
+ CoE and EU law use the %QJ»E‘Q",J‘HERK‘:(——S‘[(ILL\— EXPERIENCE" it
term tribunal rather than T —
court. The word ‘tribunal’ why ;utonomous interpretation?
is given an autonomous e
meaning1 and the CJEU — The Council (+ the EP) - qualified majority vote
- - + Who applies the law?
ha.S appllleq antSISte_nt_ — national authorities (courts) all around Europe
principies In aetermining (27)
11 * How?
Wheth_er a bOdy qua“fles — In a different (their own) way (?)
asa trlbu nal * Inorder to achieve rights and duties deriving from EU measures are
. applied uniformly and equally across the EU
+ Not necessarily a court of
classic kind \
gfn. G T
4
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What defines “tribunal” in the
ECtHR case law?

+ established by law
+ the power to issue binding decisions
+ independence and impartiality

+ the ability to determine matters within its
competence on the basis of rules of law, following
proceedings conducted in a prescribed manner

+ having full jurisdiction over the case
v+ the duration of its members’ terms of office

Gugmunaur Anarl Astrai 3sson V.

Iceland

+ The judgment added that the very notion of a “tribunal” implied that it
should be composed of judges selected on the basis of merit — that
is, judges who fulfil the requirements of technical competence and
moral integrity to perform the judicial functions required of it in a
State governed by the rule of law (8§ 220-221). A rigorous process for
the appointment of ordinary judges is of paramount importance to
ensure that the most qualified candidates in both these respects are
appointed to judicial posts. The higher a “tribunal” is placed in the
judicial hierarchy, the more demanding the applicable selection criteria
should be. /.../ Such merit-based selection not only ensures the
technical capacity of a judicial body to deliver justice as a “tribunal”,
but it is also crucial in terms of ensuring public confidence in the
judiciary and serves as a supplementary guarantee of the personal
independence of judges (8§ 222).
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What defines “tribunal” in the CJEU

case law?

The CJEU has addressed the The body must:
meaning of ‘tribunal’ in - be permanent
the context of deciding

whether a particular entity be established by law

is permitted to refer a case » be independent and
to the CJEU for a impartial
preliminary ruling - have compulsory
iurisdiction
« include an inter-partes
procedure

- apply rules of law

@

CJEU: Examples

+ Does Court of Auditors qualify as s tribunal?
(CJEU, C-363/11, Epitropos tou Elegktikou Synedriou sto Ypourgeio
Politismou kai Tourismou v. Ypourgeio Politismou kai Tourismou -

Ypiresia Dimosionomikou Elenchou, 19 December 2012, paras. 19-31)

+ Does a Commission for Protection against
Discrimination qualify as a tribunal? (cieu, c-394/11
Valeri Hariev Belov v. CHEZ Elektro Balgaria AD and others)

+ Does an arbitral body qualify as a tribunal? (cieu,
C-555/13, Merck Canada Inc. v Accord Healthcare Ltd and Others, 13
February 2014, paras. 18-25)

20/09/2021
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+ The CJEU ruled that the Court of Auditors did not

Epitropos tou Elegktikou Synedriou sto Ypourgeio Politismou kai
Tourismou v. Ypourgeio Politismou kai Tourismou - Ypiresia
Dimosionomikou Elenchou

constitute a tribunal because: (i) it had ministerial links,
which meant it was not acting as a third party in relation to
the interests at stake; (ii) its jurisdiction was limited to a
priori auditing of the state’s expenditure, and did not
include making a determination; (iii) its decision did not
acquire the force of res judicata and its proceedings were
not intended to lead to a decision of a judicial nature; and
(iv) the beneficiary of the expenditure at issue was not a
party to the proceedings before the Court of Auditors.

@

Merck Canada Inc. v Accord Healthcare Ltd
and Others

“The jurisdiction of the Tribunal Arbitral necessario does
not stem from the will of the parties, but from Law

No 62/2011 of 12 December 2011. That law confers upon
that tribunal compulsory jurisdiction to determine, at first
instance, disputes involving industrial property rights
pertaining to reference medicinal products and generic
drugs. In addition, if the arbitral decision handed down by
such a body is not subject to an appeal before the
competent appellate court, it becomes definitive and has
the same effects as a judgment handed down by an
ordinary court.”

10
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Why is independence important?

+ The purpose of independence is to
guarantee every person the fundamental
right to have their case decided in a fair
trial, on legal grounds only and without any
improper influence

+ Judicial independence is therefore a pre-
requisite to the rule of law

11

Impartiality/independence

+ CCIJE (Opinion No. 1, 1994): “The judicial independence serves as the
guarantee of impartiality.”

+ CCIJE (Opinion No. 3): “The judicial independence is a pre-condition
of the impartiality of the judge, which is essential to the credibility of
the judicial system and the confidence that it should inspire in a
democratic society.”

+ They are tightly intertwined and functional in character: they are
means protecting the ability of the judge to perform the relevant
judicial function

+ Independence: no outside source, which would prevent the judge from
performing his function

+ Impartiality: individual quality of a decision-maker who is free from
irrelevant pressures with regard to the decision to be taken (towards
himself, parties, lawyers, public opinion)

12
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Independence

+ Legal elements: institutional +  G. Guillaume: “The judge who wants to
framework establi shing be independent is independent.”
legislative provisions and
constitutional safeguards of
judiciary and judges , , ,

. . + Irmgard Gris: “To be a good judge is a

+ Ethical _e!ements: incorporates matter of character.”
the qualities necessary to
achieve the end - the protection
of the rights of citizens

+ Independence: o
of the judiciary as a body o

1
individual = I

13

Is there a potential
threat to judicial
independence if

there is decrease of

salaries of
judges???

14
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Facts:

The Portuguese legislature
temporarily reduced the
remuneration of a series of
office holders in the public
sector, including the judges of
the Court of Auditors. The
Trade Union of Portuguese
Judges, acting on behalf of
those judges, brought an action
before the Supreme
Administrative Court of
Portugal seeking the annulment
of those budgetary measures.
The ASJP contended that the
salary-reduction measures
infringed ‘the principle of
judicial independence’
enshrined not only in the
Portuguese Constitution but
also in EU law.

Is the organisation of the judiciary in MS
the EU’s business?

+ CJEU: “To the extent that the Court of Audits may, as a
‘court or tribunal’, rule on questions concerning the
application or interpretation of EU law Portugal must
ensure that the court meets the requirements essential to
effective judicial protection. Maintaining such a court’s
independence is essential and inherent in the task of
adjudication. It is required not only at EU level, but also at
the level of the MS and, therefore, as regards national
courts. It is essential to the proper working of the
judicial cooperation system between national courts

and the CJEU.

15
@
16

20/09/2021



+ The external aspect of judicial independence

presupposes that the court concerned exercises its
functions wholly autonomously, without being
subject to any hierarchical constraint or
subordinated to any other body and without
taking orders or instructions from any source
whatsoever, thus being protected against external
interventions or pressure liable to impair the
independent judgment of its members and to
influence their decisions.

17

+ That essential freedom from such external factors

requires certain guarantees appropriate for
protecting the person of those who have the task
of adjudicating in a dispute, such as guarantees
against removal from office. Their receipt of a
level of remuneration commensurate with the
importance of the functions that they carry out
also constitutes a guarantee essential to judicial

independence (Asociacdo Sindical dos Juizes Portugueses,
C-64/16, paras. 44-45). «

18

20/09/2021



Epilogue

+ However, the CJEU holds that the salary-reduction
measures at issue cannot be considered to impair the
independence of the members of the Court of Audits.
Those measures were applied not only to the judges, but,
more widely, to various public office holders performing
duties in the public sector, including the representatives of
the legislature, the executive and the judiciary. They are,
therefore, in the nature of general measures seeking a
contribution from all members of the national public
administration to the austerity effort dictated by the
mandatory requirements for reducing the Portuguese
State’s excessive budget deficit. In addition, the
measures at issue were temporary in nature.

19

National courts are to ensure “the full application of European Union law (...) and
(...) judicial protection of an individual’s rights under that law” (Opinion 1/09, § 68). If
politicians can influence courts’ decisions, they can use this leverage to pursue sheer
protectionism, instead of advancing the interests linked to the EU internal market. In
addition, deficiencies of judicial independence in one MS entail problems for the courts
in other MS, as the latter are obliged to recognize and enforce judicial decisions coming
from other EU MS. Should the courts trust the judgments from the State in which the
division of powers is blurred?

MS and their legal orders differ as to the substance and procedures, ways and level of
protection of fundamental rights, court organisation and the expediency of proceedings.
These differences are treated as diversity and have not prevented the EU from
establishing the European area of justice based on mutual trust and mutual recognition
of judgments. How to find the limits of States’ freedom to organise their judiciary?

How to differentiate between a “reorganisation” and a breach of the rule of law? Is
the EU (and if yes, who exactly — Council, CJEU?) legitimized to make such a decision?
And what consequences should be drawn if a breach of the rule of law is established?
These issues can be important for all 24 EU acts introducing mutual recognition of
judgments (more than 20 instruments with regard to cooperation in civil and criminal
matters). The LM case arose in the context of one of them — the European Arrest Warrant
(EAW) Framework Decision.

20
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Example: LM case (c-216/18 pru)

+ The CJEU was asked by an Irish court to address one of
the most serious current legal challenges of the EU: the
consequences of restrictions imposed upon judicial
independence in one MS for other MS. The sequence of
laws adopted in 2015-2018 in Poland has been assessed
commonly by various external and internal institutions as
“enable(ing) the legislative and executive powers to
interfere in a severe and extensive manner in the
administration of justice and thereby pos(ing) a grave
threat to the judicial independence as a key element of the
rule of law”

21

+ According to the judgment, national courts should apply
both steps of the Aranyosi test when judicial
independence in the issuing country is endangered. If the
executing court possesses a strong evidence of systemic or
generalised deficiencies in this respect, it should proceed to
the second step — of individual case assessment: “the
executing judicial authority must refrain from giving effect
to the European arrest warrant” only if there are substantial
grounds for believing that that person will run a real risk of
a breach of the fundamental right to a fair trial (§ 78 and
59).

22
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Example: Commission v Poland
(C 192/18)

Facts:

In 2017, a Polish law lowered the
retirement age of judges and public
prosecutors, and the age for early
retirement of judges of the Supreme ‘
Court to 60 years for women and 65 =
years for men, whereas those ages were —
previously set at 67 years for both
sexes. In addition, that law conferred on
the MoJ the power to extend the period
of active service of judges of the
ordinary courts beyond the new
retirement ages thus set. Since the
Commission took the view that those
rules were contrary to EU law, it
brought an action (Article 258 TFEU)
for failure to fulfil obligations before
the CJEU.

23

Infringement of Article 19 (2/2) TEU

Judicial independence requires that the court concerned exercise its
functions wholly autonomously and in an impartial manner. The fact
that an organ, such as the MoJ, is entrusted with the power to decide
whether or not to grant an extension to the period of judicial activity
beyond the normal retirement age is not sufficient in itself to conclude
that the principle of independence has been undermined. However, it
finds that the substantive conditions and detailed procedural rules
governing that decision-making power are, in the case in point, such as
to give rise to reasonable doubts as to the imperviousness of the judges
concerned to external factors and as to their neutrality. First, the
criteria on the basis of which the minister is called upon to adopt
his decision are too vague and that decision does not need to state
reasons and cannot be challenged in court proceedings. Second,
the length of the period for which the judges are liable to continue
to wait for the decision of the minister falls within the latter’s
discretion.

24
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The necessary imperviousness of judges to all external intervention or
pressure requires guarantees against removal from office. The
principle of irremovability requires, in particular, that judges may
remain in post provided that they have not reached the obligatory
retirement age or until the expiry of their mandate, where that
mandate is for a fixed term. While it is not wholly absolute, there can
be no exceptions to that principle unless they are warranted by
legitimate and compelling grounds, subject to the principle of
proportionality. In the case in point, the combination of the measure
lowering the normal retirement age of judges and of the measure
consisting in conferring upon the MoJ the discretion to authorise them
to continue to carry out their duties beyond the new retirement age thus
set, for 10 years in the case of female and 5 years in the case of male
judges, fails to comply with the principle of irremovability. That
combination of measures is such as to create reasonable doubts
regarding the fact that the new system might actually have been
intended to enable the minister to remove certain groups of judges
while retaining other judges in post.

25
Impartiality
i :‘ﬂ(‘“ + EU law has
“r/@;ﬁ ” ~--, consistently followed
VW) , Vi @(ﬁlq the principles
v T3 il established by the
ECtHR’s case law
regarding the two
required aspects of
impartiality: subjective
and objective
“I'm recusing myself from this case.” I m partl al I ty
26
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[mpartiality

subjective/objective test

+ The subjective + Objective test: account
impartiality (relating to an must be taken of
individual judge’s considerations relating to
personal prejudices or the functions exercised
bias) is presumed as long and to internal
as the contrary has not organisation.
been proved

“Justice must not only be
done; it must also be seen
to be done*.

@

27

@

ECtHR: Impartiality — objective test

Piersack v. Belgium: “What is at stake is the confidence which the
courts in a democratic society must inspire in the public.”

Hauschildt v. Denmark: “The fear that the judge or tribunal lacks
impartiality must be such that it can be held to be objectively justified,;
the standpoint of the accused on this matter, although important, is not
decisive.”

De Cubber v. Belgium:  One of the three judges of the criminal court
who had given judgment on the charges against the applicant had
previously acted as investigating judge in the two cases in question.
(....) “Even appearances may be important ...”

0

How about this?

28
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CJEU: Example

+ Case Chronopost SA and La Poste v. Union frangaise de [’express
concerned a claim that infrastructural assistance constituted state aid.
The case had twice been before the Court of First Instance, with a
different judicial composition but the same Judge-Rapporteur. At the
second hearing, the court affirmed its first ruling, namely that there
was state aid. The appellants claimed that the second court was not an
impartial tribunal because it included the same Judge-Rapporteur and
the decision was tainted with bias.

+ The CJEU set out the test for impartiality as follows: (i) the members
of the tribunal must be subjectively impartial, that is, none must show
bias or personal prejudice (there is a presumption of personal
impartiality in the absence of evidence to the contrary); and (ii) the
tribunal must be objectively impartial by offering guarantees sufficient
to exclude any legitimate doubt in this respect. The CJEU dismissed
the allegation of bias. The facts did not establish that the Chamber’s
composition was unlawful.

29
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Independence and impartiality of tribunals in the CJEU case law

Slidel
CJEU: Court of Justice of the European Union

Slide 2:
ECHR: Europan Convention on Human Rights

Slide 3
CFR: Charter of Fundamental Rights of the European Union

Slide 4

CoE: Council of Europe

ECtHR: European Court of Human Rights

“Not necessarily a court of classic kind”’: Examples of bodies recognised as having the status
of a “tribunal” within the meaning of Article 6 § 1 of the ECHR include:

= a regional real-property transactions authority (Sramek v. Austria, § 36)

= a criminal damage compensation board (Rolf Gustafson v. Sweden, § 48)
= a forestry disputes resolution committee (Argyrou and Others v. Greece, 8 27)

= the Court of Arbitration for Sport (Mutu and Pechstein v. Switzerland, § 149), and a football
arbitration committee (4/i Riza and Others v. Turkey, 88 202-204)

Slide 7
Inter-partes procedure: having or involving adverse parties

Slide 8

In Valeri Hariev Belov v. CHEZ Elektro Balgaria AD and others (Bulgaria and the European
Commission intervening),72 the Bulgarian Commission for Protection against Discrimination
(KZD) requested a preliminary ruling on various provisions of EU law relating to
discrimination and consumer protection. The CJEU confirmed that a national body might be
classified as a court or tribunal within the meaning of Article 267 of the TFEU when
performing judicial functions, but could not be recognised as such when exercising other
functions, such as those of an administrative nature. Accordingly, it was necessary to
determine in what specific capacity a body was acting when it sought a ruling from the CJEU.
In this case, various factors led the court to reject the contention that the proceedings before
the body were intended to lead to a decision of a judicial nature; these included: that KZD
could proceed on its own motion, and had extensive investigative powers; KZD’s power to
join persons to the proceedings on its own initiative; that KZD would be a defendant in court
proceedings if its decision were appealed; and that KZD could revoke its decisions.

Slide 12

CCJE: Consultative Council of European Judges (an advisory body of the CoE)

Opinion No. 1: Opinion No. 1 (2001) of the CCJE on standards concerning the independence
of the judiciary and the irremovability of judges

Opinion No. 3 (2002): Opinion No. 3 on ethics and liability of judges

As for opinions of the CCJE see https://www.coe.int/en/web/ccje/ccje-opinions-and-magna-
carta

Slide 20


https://www.coe.int/en/web/ccje/ccje-opinions-and-magna-carta
https://www.coe.int/en/web/ccje/ccje-opinions-and-magna-carta

Opinion 1/09: Opinion of the CJEU delivered pursuant to Article 218(11) TFEU. The Opinion
was sought regarding the international court envisaged in the draft agreement creating a
unified patent litigation system.

Pursuant to Article 218(11) TFEU, the European Parliament, the Council, the Commission or
a Member State may obtain the opinion of the CJEU as to whether an agreement envisaged is
compatible with the provisions of the Treaties. That provision has the aim of forestalling
complications which would result from legal disputes concerning the compatibility with the
Treaties of international agreements binding upon the EU.

MS: Member States

Slide 23
TFEU: Treaty on the Functioning of the EU

Slide 24
TEU: Treaty on European Union
MoJ: Ministry of Justice
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Financira program Evropske unije za pravosodje (2014-2020).
Vsebina te publikacije predstavlja izkljuéno stali$¢a avtorice in je njena
izklju¢na odgovornost. Evropska komisija ne prevzema nikakrsne
odgovornosti za morebitno uporabo informacij, ki jih vsebuje.

Neodvisnost in nepristranskost
sodiS¢ v sodni praksi Sodis¢a EU

Mag. Nina Betetto
Vrhovno sodiS¢e Republike Slovenije
Predsednica CCJE

Vpliv mednarodnega prava na

nacionalno pravo - UK

+ Nacionalno pravo <]\:>yednarodno pravo

+ Koncept neodvisnosti sodstva izvira iz Anglije (1701):

- vplival je na razmisljanje politi¢nih voditeljev na nadnacionalni ravni.

- mednarodna skupnost je nato nacelo neodvisnosti sodstva vkljucila v
mednarodne pogodbe.

+ Mednarodno pravo je povratno vplivalo na domace pravo:
Zdruzeno kraljestvo je EKCP v britansko notranje pravo
integriralo (1998; British Constitutional Reform Act,
2005).
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Clen 47(2) Listine

+ Vsakdo ima pravico

do postene in javne
obravnave v
razumnem roku pred
neodvisnim in
nepristranskim
sodis¢em, ki je bilo
predhodno
ustanovljeno z
zakonom. /.../

A4 W A4
Sodis¢e za usluzbence/sodiSce
+ V pravu SE in EU se %QJ»E‘Q",J‘HERK‘:(——S‘[(ILL\— EXPERIENCE" o &
namesto izraza sodi$¢e T —
uporab”a izraz tribunal. Whyhartgonomous interpretation?
v v . Let’s think about...

Beseda "sodisce" ima + Whoadoptthelaw?
avtonomen pomen. V ~ The Council (+ the EP) - qualified majority vote

. . . v v + Who applies the law?
ZVEZ_I S pOJmom Je SO(_ilSCC — national authorities (courts) all around Europe
EU izoblikovalo ustaljeno 1)
in konsistentno sodno e .

— In a different (their own) way (?)
p rakso . * Inorder to achieve rights and duties deriving from EU measures are
Ni nuJ no da gre 7a applied uniformly and equally across the EU
sodisce klasi¢ne vrste \
gfn. G ,:_U
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Kaj opredeljuje pojem "sodisce" v
sodni praksi ESCP?

+ ustanovljeno z zakonom
+ pooblastilo za izdajanje zavezujocih odlocb.
+ neodvisnost in nepristranskost

+ moznost odlo¢anja o zadevah i1z svoje pristojnosti
na podlagi pravnih pravil in po predpisanem
postopku.

+ ima polno pristojnost za odloc¢anje o zadevi

+ trajanje mandata njegovih ¢lanov.

GugmunaurAnarl Astrai 3sson proti

Islandiji

+ Sodba je navedenemu dodala, da Ze sam pojem "sodi$¢a" pomeni, da
ga morajo sestavljati objektivno izbrani sodniki, torej sodniki, Ki
izpolnjujejo zahteve glede strokovne usposobljenosti in moralne
integritete za opravljanje sodnih nalog, ki se od njih zahtevajo v
pravni drzavi (t¢. 220-221). Strog postopek imenovanja rednih
sodnikov je izrednega pomena za to, da so na sodniska mesta
imenovani kandidati, ki so najbolj usposobljeni. Visje ko je "sodisce" v
sodni hierarhiji, zahtevnej$a morajo biti veljavna merila za izbiro. /.../
Taksna selekceija, ki temelji objektivnh merilih, ne zagotavlja le
tehni¢ne zmogljivosti sodnega organa, da zagotavlja pravico kot
"tribunala", temvec¢ je klju¢na tudi z vidika zagotavljanja zaupanja
javnosti v sodstvo in sluzi kot dodatno jamstvo osebne neodvisnosti
sodnikov (t¢. 222).

24/09/2021
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Kaj opredeljuje pojem "sodisce" v
sodni praksi Sodis¢a EU?

Sodis¢e EU je obravnavalo Elementi “sodisca”:
pomen pojma "sodisce" v . trajno
okviru odlo¢anja o tem, ali

- ustanovljeno z zakonom.

« neodvisno in
nepristransko.

- imeti mora obvezno sodno
pristojnost
 postopek med strankami
(inter-partes)
« uporaba pravnih pravil

lahko dolocen subjekt
predlozi zadevo Sodiscu
EU v predhodno odloc¢anje

Sodisce EU: Primeri

+ Ali Racunsko sodisce 1zpolnjuje pogoje za
sodisce? (Sodba Sodis¢a EU z dne 19. decembra 2012 v zadevi
Epitropos tou Elegktikou Synedriou sto Ypourgeio Politismou kai
Tourismou proti Ypourgeio Politismou kai Tourismou - Ypiresia
Dimosionomikou Elenchou, C-363/11, tocka 1. 19-31)

+ Ali komisija za varstvo pred diskriminacijo

izpolnjuje pogoje za sodiSce? (Zadeva C-394/11, SEU,
Valeri Hariev Belov proti CHEZ Elektro Balgaria AD in drugi)

+ Ali se arbitrazni organ Steje za sodiSce? (Zadeva C-
555/13, Merck Canada Inc. proti Accord Healthcare Ltd in drugi,
Sodis¢e EU, 13. februar 2014, to¢ki 1 in 2. 18-25)
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Epitropos tou Elegktikou Synedriou sto Ypourgeio Politismou kai
Tourismou v. Ypourgeio Politismou kai Tourismou - Ypiresia
Dimosionomikou Elenchou

+ Sodisce EU je odlocilo, da Racunsko sodiS¢e ni sodisce,

ker: (i) imelo je povezave z ministrstvom, kar pomeni, da
ni moglo delovati kot tretji v razmerju do strank; (ii)
njegova pristojnost je bila omejena na predhodno revizijo
drzavnih izdatkov in ni vklju¢evala odlocanja; (iii) njegova
odlocba ni postala res iudicata in njegov postopek ni bil
namenjen sprejetju sodne odlocbe; (iv) upravicenec do
izdatkov, ki so bi predmet preizkusa, ni bil stranka v
postopku pred Racunskim sodisc¢em.

@

Merck Canada Inc. proti Accord Healthcare
Ltd in drugi

"Pristojnost arbitraznega sodisca necessario ne izhaja iz
volje strank, temve¢ iz zakona §t. 62/2011 z dne 12.
decembra 2011. Ta zakon temu sodiS¢u podeljuje obvezno
pristojnost, da na prvi stopnji odloca o sporih v zvezi s
pravicami industrijske lastnine, ki se nanasajo na
referencna zdravila in generi¢na zdravila. Poleg tega, e
zoper arbitrazno odlocbo, ki jo izda tak organ, ni pritozbe
pri pristojnem pritozbenem sodis¢u, postane dokonéna in
ima enake ucinke kot sodba, ki jo izda redno sodisce."

10
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Zakaj je neodvisnost pomembna?

+ Namen neodvisnosti je vsakomur zagotoviti
temeljno pravico, da se o njegovi zadevi
odloca v poStenem sodnem postopku,
izklju¢no na podlagi pravnih pravil in brez
kakrSnih koli neprimernih vplivov.

+ Neodvisnost sodstva je zato predpogoj za
pravno drzavo.

@

11

Nepristranskost/neodvisnost

+ CCIJE (Mnenje st. 1, 1994): "Neodvisnost sodstva je jamstvo za
nepristranskost."

v CCIJE (mnenje §t. 3): "Neodvisnost sodnikov je predpogoj za
nepristranskost sodnika, ki je bistvena za verodostojnost sodnega
sistema in zaupanje, ki bi ga moral vzbujati v demokrati¢ni druzbi."

+ Statesno prepleteni in funkcionalne narave — pomenita sredstvo, ki
varuje sposobnost sodnika, da opravlja ustrezno sodnisko funkcijo.

+ nheodvisnost: ni zunanjega vira, ki bi sodniku prepreceval opravljanje
njegove funkcije

+ Nepristranskost: individualna lastnost tistega, ki odlo¢a in ki ni pod
pritiskom glede odlocitve, ki jo je treba sprejeti (v razmerju do sebe,
strank, odvetnikov, javnega mnenja).

12
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Neodvisnost

+ Pravni elementi: institucionalni
okvir, ki ga dolocajo zakon ter
ustavna jamstva sodstva in
sodnikov

+ Eti¢ni elementi: se nanasajo na
kvalitete, ki jih mora imeti
sodnik in so potrebne za dosego
cilja - varstvo pravic
drzavljanov.

+ Neodvisnost:
sodstva kot organa oblasti
individualna

-

G. Guillaume: G. Guillaume: "Sodnik,
ki zeli biti neodvisen, je neodvisen."

Irmgard Gris: "Biti dober sodnik je
stvar znacaja."

13
Ali lahko znizanje
pla¢ sodnikov
0grozi neodvisnost
sodstva???
14
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Primer

Dejstva:
Portugalski zakonodajalec je zacasno
zniZal prejemke Stevilnih
uradnikov v javnem sektorju,
med drugim tudi sodnikov
Racunskega sodis¢a. Sindikat
portugalskih sodnikov je v
imenu teh sodnikov pri
portugalskem vrhovnem
upravnem sodisc¢u vlozil tozbo
za razglasitev nicnosti teh
proracunskih ukrepov. ASJP je
trdil, da so ukrepi za zniZanje
pla¢ krsili "nacelo
neodvisnosti sodstva™, ki je
zapisano ne le v portugalski
ustavi, temve¢ tudi v pravu
Unije.

15

Ali je organizacija sodstva v drzavah
¢lanicah stvar EU?

+ Sodis¢e EU: “Ce lahko Racunsko sodis¢e kot tribunal
odloca o vprasanjih v zvezi z uporabo ali razlago prava
EU, mora Portugalska zagotoviti, da sodis¢e izpolnjuje
zahteve, Ki so nujne za ucinkovito sodno varstvo.
Ohranjanje neodvisnosti takega sodis¢a je bistveno in
nelocljivo povezano z nalogo sojenja. Neodvisnost se ne
zahteva le na ravni EU, temve¢ tudi na ravni drzav ¢lanic,

v

pravilno delovanje sistema pravosodnega sodelovanja
med nacionalnimi sodis¢i in Sodis¢em EU.

16
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+ Zunanji vidik neodvisnosti sodstva predpostavlja,
da sodiS¢e opravlja svoje naloge popolnoma
samostojno, ne da bi bilo podvrZeno kakrS§nim
koli hierarhi¢nim omejitvam ali podrejeno
kateremu koli drugemu organu in ne da bi
sprejemalo ukaze ali navodila iz kakrsnega koli
vira. To ga varuje pred zunanjimi posegi ali
pritiski, ki bi lahko ogrozili neodvisno presojo
njegovih ¢lanov in vplivali na njihove odlocitve.

17

+ Ta zahteva po svobodi zahteva dolo¢ena jamstva,
nujna za varstvo osebnosti tistih, ki razsojajo v
sporu, npr. jamstvo pred razresitvijo s polozaja.
To, da prejemajo placilo, ki ustreza
pomembnosti nalog, ki jih opravljajo, je prav
tako jamstvo, ki je bistveno za neodvisnost

sodnikov (Asociacao Sindical dos Juizes Portugueses, C-64/16,
prim. tocke 44-45). «

18
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Epilog

+ Vendar pa je Sodis¢e EU menilo, da za konkrtene
ukrepe za zniZanje pla¢ ni mogoce Steti, da posegajo v
neodvisnost ¢lanov Racunskega sodisca. Ti ukrepi se
namre¢ niso uporabljali le za sodnike, temvec SirSe, za
javne usluzbence, ki opravljajo naloge v javnem sektorju,
vklju¢no s predstavniki zakonodajne, izvrsilne in sodne
oblasti. Gre torej za splosne ukrepe, katerih cilj je bil,
da tudi javni usluZzbenci prispevajo k var¢evalnim
ukrepom, ki so bili pogojeni z zahtevo po zmanjSanju
proracunskega primanjkljaja portugalske drzave.
Poleg tega so bili ukrepi za¢asne narave.

19

Nacionalna sodi$¢a morajo zagotoviti ""polno uporabo prava Evropske unije (...) in (...)
sodno varstvo pravic posameznika, ki izhajajo iz tega prava" (Mnenje 1/09, § 68). Ce
lahko politiki vplivajo na odlo€itve sodiS¢, lahko to uporabijo za izvajanje Cistega
protekcionizma, namesto da bi spodbujali interese, povezane z notranjim trgom EU.
Poleg tega pomanjkanje neodvisnosti sodis¢ v eni drzavi ¢lanici povzroca tezave
sodi§¢em v drugih drzavah ¢lanicah, kadar morajo priznavati in izvrsevati sodne odlo¢be
iz drugih drzav ¢lanic EU. Ali naj sodi$¢a zaupajo sodbam drzave, v kateri ni jasno, ali
je spostovano nacelo delitve?
Drzave ¢lanice in njihovi pravni redi se razlikujejo glede vsebine in postopkov, nac¢inov
in ravni varstva temeljnih pravic, organizacije sodisc in hitrosti postopkov. Te razlike se
obravnavajo kot raznolikost in EU niso preprecile vzpostavitve evropskega obmocja
pravice, ki temelji na medsebojnem zaupanju in vzajemnem priznavanju sodnih odlocb.
Kako najti meje svobode drzav pri organizaciji njihovega sodstva? Kako
razlikovati med '""reorganizacijo" in krSitvijo nacela pravne drzave? Ali je EU (in ¢e
da, kdo to¢no - Svet, Sodis¢e EU?) legitimna za sprejetje taksne odlocitve? In kaksne
posledice naj bodo, ¢e se ugotovi krsitev nacela pravne drzave?
Ta vprasanja so lahko pomembna za vseh aktov EU, ki so podlaga za vzajemno
priznavanje sodnih odlo¢b (ve¢ kot 20 instrumentov v zvezi s pravosodnim
sodelovanjem v civilnih in kazenskih zadevah). Zadeva LM je nastala v okviru enega od
njih - Okvirnega sklepa o evropskem nalogu za prijetje.

20
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Primer: Primer LM (c-216/18 PPu)

+ Irsko sodisce je Sodisce EU zaprosilo, naj obravnava

enega najresnejSih pravnih izzivov EU: kaksna je posledica
omejitve neodvisnosti sodstva v eni drzavi ¢lanici za druge
drzave ¢lanice. Zaporedje zakonov, sprejetih v letih 2015-
2018 na Poljskem, so razli¢ne zunanje in notranje
institucije ocenile kot "omogocanje zakonodajni in
izvrSilni oblasti, da se resno in obsezno vmesavata v
pravosodje, s ¢imer resno ogrozata neodvisnost sodstva kot
klju¢nega elementa pravne drzave"

@

21

@

+ V skladu s sodbo morajo nacionalna sodi$¢a uporabiti obe

stopnji testa Aranyosi, kadar je ogrozena neodvisnost
sodstva v drzavi izdajateljici. Ce ima izvrSitveno sodiSce
trdne dokaze o sistemskih ali sploSnih pomanjkljivostih
v zvezi s tem, bi moralo preiti na drugi korak - presojo
okolis¢in konkretnega primera: "lzvrsitveni pravosodni
organ se mora vzdrzati izvrSitve evropskega naloga za
prijetje" le, Ce obstajajo tehtni razlogi za prepric¢anje, da bo
za to osebo obstajala realna nevarnost krSitve temeljne
pravice do postenega sojenja (t¢. 78 in 59).

22
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Primer: Komisija proti Poljski ¢
192/18)

Dejstva:

Leta 2017 je poljski zakon znizal
upokojitveno starost sodnikov in
drzavnih tozilcev ter starost za
predcasno upokojitev sodnikov
vrhovnega sodis¢a na 60 let za zenske
in 65 let za moske, medtem ko je bila -
prej ta starost za oba spola dolocena na
67 let. Poleg tega je ta zakon podelil
pristojnost ministrstvu za pravosodje,
da podaljsa delovno dobo sodnikov
rednih sodis¢ po tako doloceni novi
upokojitveni starosti. Ker je Komisija
menila, da je ta ureditev v nasprotju s
pravom Unije, je pri Sodis¢u EU vlozila
tozbo zaradi neizpolnitve obveznosti
(¢len 258 PDEU).

23

Krsitev ¢lena 19(2/2) PEU

Neodvisnost sodstva zahteva, da sodis¢e opravlja svoje naloge
popolnoma samostojno in nepristransko. Dejstvo, da je organu, kot je
ministrstvo za pravosodje, zaupana pristojnost, da odloca o tem, ali naj
se odobri podaljsanje opravljanja sodniske funkcije po obi¢ajni
upokojitveni starosti ali ne, samo po sebi ne zadostuje za sklep, da je
bilo nacelo neodvisnosti ogrozeno. Vendar pa so vsebinski pogoji in
podrobna postopkovna pravila, ki urejajo to pristojnost odlocanja, v
obravnavanem primeru taks$ni, da vzbujajo utemeljen dvom o
neobdutljivosti zadevnih sodnikov na zunanje dejavnike, in 0 njihovi
nevtralnosti. Prvi¢, merila, na podlagi katerih naj bi minister sprejel
svojo odloditev, so bila preve¢ nejasna in te odlocitve ni bilo treba
obrazloziti in je ni bilo mogoce izpodbijati v sodnem postopku.
Drugi¢, dolZina obdobja, ko so morali sodniki naprej ¢akati na
odlo¢itev ministra, je bila v njegovi diskreciji.

24
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Nujna odpornost sodnikov na vse zunanje posege ali pritiske zahteva, da
obstajajo jamstva proti razresitvi s polozaja. Naéelo nepremakljivosti
zahteva, da lahko sodniki ostanejo na poloZaju, dokler niso dosegli

obvezne upokojitvene starostl, ali do izteka mandata, ¢e je ta
doloc¢en za dolocen ¢as. Ceprav to nacelo ni povsem absolutno, pa od
njega ni mogoce odstopati, razen ce je utemeljeno z legitimnimi in
nujnimi razlogi in ob upostevanju nacela sorazmernosti. V
obravnavanem primeru kombinacija ukrepa, ki znizuje obicajno
upokojitveno starost sodnikov, in ukrepa, ki pomeni, da je MNZ
podeljena diskrecijska pravica, da sodnikom dovoli, da nadaljujejo z
opravljanjem sodniske funkcije po tako dolo¢eni novi upokojitveni
starosti, in sicer za deset let za sodnice in za pet let za sodnike, ni v
skladu z na¢elom nepremakljivosti. Ta kombinacija ukrepov vzbuja
utemeljen pomislek, da je bil namen nove ureditve v resnici omogoditi
ministru, da razresi doloc¢ene sodnike, medtem ko druge ohrani na
polozaju.

25

Nepristranskost

W‘ + Pravo EU dosledno
28 -y, sledinatelom, ki jih je
”W%’& ﬁ @‘ v zvezi z dvema
zahtevanima vidikoma
nepristranskosti -
subjektivno in
objektivno
nepristranskostjo -
dolocilo ESCP v svoji
sodni praksi.

“I’'m recusing myself from this case.”

26
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epristranskost -

subjektivni/objektivni test

+ Subjektivna + Objektivni test:
nepristranskost (povezana upostevati je treba vidike,
z osebnimi predsodki ali ki se nanasajo na
pristranskostjo opravljanje funkcije in na
posameznega sodnika) se notranjo organizacijo.
domneva, dokler ni + “Pravici mora biti ne le

dokazano nasprotno. zadosceno, javnost mora

tudi videti, da ji je bilo
zadoS§c¢eno."

ESCP: Nepristranskost - objektivni
preizkus

+ Piersack proti Belgiji: "Gre za zaupanje, ki ga morajo sodi§¢a v
demokrati¢ni druzbi vzbujati v javnosti."

+ Hauschildt proti Danski: "Strah, da sodnik ali sodi$¢e ni nepristranski,
mora biti takSen, da ga je mogoce Steti za objektivno upravicenega;
staliSCe obtozenca v zvezi s tem, ¢eprav je pomembno, ni odloc¢ilno."

+ De Cubber proti Belgiji:  Eden od treh sodnikov kazenskega sodis¢a,
ki je odlocal o obtozbah zoper pritoznika, je bil pred tem preiskovalni
sodnik v dveh zadevnih zadevah. (....) "Tudi videz je lahko pomemben

+ Kaj pato?

28
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SODISCE EU: Primer

+ Zadeva Chronopost SA in La Poste proti Union francaise de I'express
se je nanasala na trditev, da infrastrukturna pomoc¢ pomeni drzavno
pomo¢. Zadeva je bila dvakrat predlozena Sodis¢u prve stopnje v
drugacni sodni sestavi, vendar z istim sodnikom porocevalcem. Na
drugi obravnavi je sodisce potrdilo svojo prvo sodbo, in sicer da je Slo
za drzavno pomoc¢. PritoZniki so trdili, da sodisce, ko je odlocalo
drugi¢, ni bilo nepristransko, ker je v njem sodeloval isti sodnik
porocevalec, in da je bila odlocitev pristranska.

+ Sodisc¢e EU je opravilo preizkus nepristranskosti: (i) ¢lani sodis¢a
morajo biti subjektivno nepristranski, kar pomeni, da nih¢e od njih ne
sme biti pristranski ali imeti osebnih predsodkov (¢e ni nasprotnih
dokazov, velja domneva subjektivne nepristranskosti); in (ii) sodis¢e
mora biti objektivno nepristransko, tako da obstajajo zadostna jamstva,
ki izkljucujejo dvom o nepristranskosti. Sodis¢e EU je ocitek o
pristranskosti zavrnilo.

29
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Independence in nepristranskost sodiS¢ v sodni praksi Sodis¢a EU

Slidel
SODISCE EU: Sodisée Evropske unije: Sodis¢e Evropske unije

Diapozitiv 2:
EKCP: Evropska konvencija o ¢lovekovih pravicah

Diapozitiv 3
CFR: Listina Evropske unije o temeljnih pravicah

Diapozitiv 4

CoE: Svet Europe

ESCP: Evropsko sodi$ée za ¢lovekove pravice

"Ni nujno, da gre za sodisce klasi¢ne vrste": Primeri organov, ki jim je priznan status "sodis¢a
v smislu ¢lena 6(1) EKCP,