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1. Case Study 5 - Use of psychological tests to confirm sexual
orientation

Field - Asylum and migration

Handout for participants

The facts of the case

In April 2015, Mr Okorie, a Nigerian national, submitted an application for asylum in an EU Member State.
In support of that application, he claimed that he had a well-founded fear of being persecuted in his country
of origin on account of his homosexuality. As a result of a decision made on 1 October 2015, the national
immigration authorities rejected Okorie’s application for asylum. Although they considered that his
statements were not fundamentally contradictory, they concluded that he lacked credibility on the basis
of a psychologist’s expert report. That expert’s report entailed an exploratory examination, an examination
of his personality and several personality tests, and concluded that it was not possible to confirm Okorie’s
assertion relating to his sexual orientation.

Okorie brought an action before the national administrative court, contending in particular that the
psychological tests he had undergone seriously prejudiced his fundamental rights under Article 1 (human
dignity) and Article 7 (respect for private and family life) of the Charter of Fundamental Rights of the
European Union (the Charter) and did not make it possible to assess the plausibility of his sexual
orientation. The national immigration authority contested the violation of fundamental rights, stating that

the tests are necessary to confirm sexual orientation and do not involve any physical examination or an
obligation to view pornographic photographs or videos. In addition, Okorie consented to the test.

Which pieces of EU Law are relevant here?
Charter
Article 1 — Human dignity
“Human dignity is inviolable. It must be respected and protected.”
Article 7 — Respect for private and family life

“Everyone has the right to respect for his or her private and family life, home and
communications.”

Article 47 — Right to an effective remedy and to a fair trial
“Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the

right to an effective remedy before a tribunal in compliance with the conditions laid down in this
Article.



“Everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal previously established by law. Everyone shall have the possibility of being
advised, defended and represented.

“Legal aid shall be made available to those who lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice.”



Qualification Directive 2011/95/EU*
Article 4 provides that:

“1. Member States may consider it the duty of the applicant to submit as soon as possible all the
elements needed to substantiate the application for international protection. In cooperation with
the applicant, it is the duty of the Member State to assess the relevant elements of the application.

“2. The elements referred to in paragraph 1 consist of the applicant’s statements and all the
documentation at the applicant’s disposal regarding the applicant’s age, background, including
that of relevant relatives, identity, nationality(ies), country(ies) and place(s) of previous residence,
previous asylum applications, travel routes, travel documents and the reasons for applying for
international protection.

“3. The assessment of an application for international protection is to be carried out on an
individual basis and includes taking into account:

“(a) all relevant facts as they relate to the country of origin at the time of taking a decision
on the application, including laws and regulations of the country of origin and the manner
in which they are applied;

“(b) the relevant statements and documentation presented by the applicant including
information on whether the applicant has been or may be subject to persecution or
serious harm;

“(c) the individual position and personal circumstances of the applicant, including factors
such as background, gender and age, so as to assess whether, on the basis of the
applicant’s personal circumstances, the acts to which the applicant has been or could be
exposed would amount to persecution or serious harm;

“(d) whether the applicant’s activities since leaving the country of origin were engaged in
for the sole or main purpose of creating the necessary conditions for applying for
international protection, so as to assess whether those activities would expose the
applicant to persecution or serious harm if returned to that country;

“(e) whether the applicant could reasonably be expected to avail himself or herself of the
protection of another country where he or she could assert citizenship.”

It follows from the case law of the Court of Justice of the European Union (CJEU) that Article 4 of
Directive 2011/95/EU does not preclude national immigration authorities from ordering that an expert’s
report be obtained in the context of the assessment of the facts and circumstances relating to the declared
sexual orientation of an applicant.

Questions

! Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards
for the qualification of third-country nationals or stateless persons as beneficiaries of international
protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the
content of the protection granted, OJ 2011 L 337, p. 9.



Please answer question 1 before moving on to the next questions.

Question 1: Mr Okorie claims that certain aspects of the procedure before the national court violate
Article 47 of the Charter (effective judicial protection). Does Article 47 of the Charter apply to the
proceedings before the national administrative court?

a. VYes, the Charter is a catalogue of fundamental rights that, in principle, always applies, as is the case
with the European Convention on Human Rights (ECHR).

b. Yes, because the procedure before the national court concerns the application of
Directive 2011/95/EU.

c. No, the methods of assessment by the immigration authorities fall outside the scope of EU law, as
Directive 2011/95/EU does not harmonise the national rules on evidence.

d. No, this case concerns asylum, and Article 47 of the Charter guarantees the right to effective judicial
protection only for civil claims and in the context of a criminal prosecution.

Notes




Assuming the Charter applies:
Question 2: Discuss, on the basis of the relevant provisions of the Charter, if the interpretation of
Articles 1 and 7 of the Charter must comply with the same standards as those laid down by the ECHR and

the case law of the European Court of Human Rights (ECtHR).

Notes

Question 3: Is it compatible with the Charter to use a psychologist’s expert report on the basis of
projective personality tests to assess the veracity of a claim made by an applicant for international
protection concerning their sexual orientation? Specify the Charter provisions that are relevant to this
question and the relevant factors to be taken into account.

Notes
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Background information for trainers

Introductory Notes
This case study is based on CJEU, C-473/16, F., ECLI:EU:C:2018:36, 25 January 2018.

The case study only concerns the first question (see F., paragraphs 47-71) on the psychologist’s expert
report. The fact that the French and Dutch governments as well as the Commission had vigorously
contested the reliability of the expert’s report at issue is left outside the case study (see F., paragraph 58).

Questions and Answers

Question 1. Does Article 47 of the Charter apply to the proceedings before the national administrative
court?

a. Yes, the Charter is a catalogue of fundamental rights that, in principle, always applies, as is the case
with the ECHR.

b. Yes, because the procedure before the national court concerns the application of
Directive 2011/95/EU.

c. No, the methods of assessment by the immigration authorities fall outside the scope of EU law, as
Directive 2011/95/EU does not harmonise the national rules on evidence.

d. No, this case concerns asylum, and Article 47 of the Charter guarantees the right to effective judicial
protection only for civil claims and in the context of a criminal prosecution.

Introductory remarks

Itis important to start the analysis of a Charter case by checking, on the basis of Article 51 (1) of the Charter,
if the Charter applies. Feedback in response to this question could focus on the reasons for consistently
carrying out this important preliminary step (see Chapter 3 of the FRA handbook). In addition, Chapter 7
of that handbook, in which a checklist for the application of Article 51 (1) of the Charter is given, could also
be referred to.

It is very important to remember that EU fundamental rights apply only in situations that fall within the
scope of EU law. This is a major difference from the ECHR, which applies, in principle, in all cases. In applying
the Charter, it is necessary to check on the basis of Article 51 (1) of the Charter: is the case in question a
purely national situation in which the Charter plays no role, or does it fall within the scope of Union law in
which the Charter applies? The Article 51 (1) system essentially comes down to this: the application of
Union fundamental rights goes hand in hand with the application of other provisions of Union law. It is also
important to remember that the application of the Charter is always linked to the application of other
provisions of EU law.

This question as such is not explicit in F., and Article 47 of the Charter does not play a role in that case.
Correct answer

Option b is the correct answer (see situation A.3 in Chapter 7 of the FRA handbook).



Explanation

According to Article 51 (1) of the Charter, the Charter applies to all national measures implementing Union
law. According to the case law of the CJEU, “implementing Union law” has a broad meaning covering all
types of execution and application of Union law by the Member States. It means the same as “acting within
the scope of EU law” and covers all situations governed by EU law.

In this case, the application of the Charter is connected to Article 4 of Directive 2011/95/EU, which
concerns the duty of Member States to assess the relevant elements of the application for international
protection.

Option c is not correct. The exercise by Member States of such discretion qualifies, in principle, as
“implementing Union law”, regardless of whether it concerns a mandatory or optional exercise of
discretionary powers (see situation A.3 in the FRA handbook). That is why option c is not correct. In
addition, it is possible to refer to situation A.4 in Chapter 7 of the FRA handbook: measures falling within
the procedural autonomy of Member States qualify as implementation in the sense of Article 51 (1) of the
Charter.

Option a is not correct (see introductory remarks).

Option d is not correct. An important added value of Article 47 of the Charter in comparison with Article 6
of the ECHR is that its scope of application is not limited to civil claims and criminal prosecution. It therefore
also applies in other fields of litigation, such as asylum and migration and taxation (see the explanations on
Article 47 and Article 52 (3) of the Charter).

Question 2. Discuss, on the basis of the relevant provisions of the Charter, if the ECHR and the case law
of the ECtHR are relevant to the interpretation of Articles 1 and 7 of the Charter.

Correct answer:

Yes. The ECHR and the case law of the ECtHR are, in principle, relevant to the application of Article 7 of the
Charter. In this case, however, the CJEU does not refer to case law of the ECtHR. This is probably because
the use of a psychologist’s expert report on the basis of projective personality tests does not pass the
proportionality test of Article 52 (1) of the Charter.

Explanation

The ECHR does not constitute a legal instrument that has been formally incorporated into Union law.
However, the Charter contains rights that correspond to rights guaranteed by the ECHR (“corresponding
rights”). By virtue of Article 52 (3) of the Charter, the meaning and scope of those corresponding Charter
rights are to be the same as those laid down by the ECHR (including the case law of the ECtHR). The ECHR
establishes the minimum threshold of protection. Union law may provide for more extensive protection
(see the last sentence of Article 52 (3) of the Charter, and Chapter 2 and steps 9 and 10 in Chapter 8 of the
FRA handbook).

Article 52 of the Charter — Scope and interpretation of rights and principles

“3. In so far as this Charter contains rights which correspond to rights guaranteed by the
Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and



scope of those rights shall be the same as those laid down by the said Convention. This provision
shall not prevent Union law providing more extensive protection.”

How do | know if there are corresponding rights at stake?

The answer can be found in the explanation on Article 52 (3) of the Charter and in the explanation on the
specific Charter provision at issue in ‘Explanations relating to the Charter of Fundamental Rights’ (available
on EUR-LEX, in ‘Treaties/Other treaties and protocols’; OJ C 303, 14.12.2007).

Explanation on Article 7 — Respect for private and family life

“The rights guaranteed in Article 7 correspond to those guaranteed by Article 8 of the ECHR. To
take account of developments in technology, the word ‘correspondence’ has been replaced by
‘communications’.

“In accordance with Article 52 (3), the meaning and scope of this right are the same as those of
the corresponding article of the ECHR. Consequently, the limitations which may legitimately be
imposed on this right are the same as those allowed by Article 8 of the ECHR:

“'1. Everyone has the right to respect for his private and family life, his home and his
correspondence.

“'2. There shall be no interference by a public authority with the exercise of this right except such
asisin accordance with the law and is necessary in a democratic society in the interests of national
security, public safety or the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the protection of the rights and freedoms of
others.”

Explanation on Article 52 — Scope and interpretation of rights and principles

“Articles of the Charter where both the meaning and the scope are the same as the corresponding
Articles of the ECHR: [...] Article 7 corresponds to Article 8 of the ECHR,”.

Question 3: Is it compatible with the Charter to use a psychologist’s expert report on the basis of
projective personality tests to assess the veracity of a claim made by an applicant for international
protection concerning their sexual orientation?

Introductory remarks

Chapter 8 of the FRA handbook gives a structured framework for the examination of whether or not a
national provision is compatible with the Charter. To make sure all necessary steps are taken, it is advisable
to use this checklist. In this case, the assessment should involve Article 52 (1) of the Charter (the general
clause for limitations).

The conditions laid down in Article 52 (1) of the Charter are as follows.

- Are the limitations provided for by law?

- Isrespect for the essence of the fundamental right at issue guaranteed?
- Do the limitations serve a legitimate objective?

- Isthe limitation appropriate to address the problem identified?



- Does the limitation go beyond what is necessary to achieve the objective pursued? Are there any
measures available that would interfere less in fundamental rights?
- Are the limitations proportionate to the aim pursued?

In this case, the focus is on the proportionality test.
Correct answer

No. It is incompatible with Article 7 of the Charter (see F., paragraphs 50-70). The CJEU does not deal with
Article 1 of the Charter.

Explanation

The use of a psychologist’s expert report such as that at issue in the main proceedings constitutes an
interference with that person’s right to respect for their private life (see F., paragraph 54). The interference
with the private life of the applicant for international protection arising from the preparation and use of
such an expert’s report is, in view of its nature and subject matter, particularly serious (see F.,
paragraph 60).

In this regard, it is relevant that consent is not necessarily given freely; it is de facto imposed under the
pressure of the circumstances in which applicants seeking international protection find themselves (see F.,
paragraph 53).

As this case concerns an interference, the conditions laid down in Article 52 (1) should be checked (see
introductory remarks).

The CJEU goes directly to the proportionality test. What is decisive is that the impact of such an expert’s
report on the applicant’s private life seems disproportionate to the aim pursued. In the light of the
seriousness of the interference with the right to privacy, the test cannot be regarded as proportionate to
the benefit that it may represent for the assessment of the facts and circumstances set out in Article 4 of
Directive 2011/95/EU. The following elements viewed together are relevant in this regard.

- The interference with the private life of the applicant for international protection arising from
the preparation and use of such an expert’s report is particularly serious.

- Such an expert’s report is based, in particular, on the fact that the person concerned undergoes a
series of psychological tests intended to establish an essential element of their identity that
concerns their personal sphere in that it relates to intimate aspects of their life.

- Principle 18 of the Yogyakarta Principles on the application of international human rights law in
relation to sexual orientation and gender identity states that no person may be forced to
undergo any form of psychological test on account of their sexual orientation or gender identity.

In addition, such an expert’s report cannot be considered essential for the purpose of confirming the
statements of an applicant for international protection relating to their sexual orientation to adjudicate on
an application for international protection based on a fear of persecution on the grounds of that
orientation.

Further Reading

Chapter 1 ‘Field of application’ and ‘What is the rationale of Article 51?' and Chapters 3, 4, 7 and 8 of the
FRA handbook.



Ferreira, N. and Venturi, D. (2018), ‘Testing the untestable: The CJEU’s decision in Case C-473/16, F V
Bevandorlasi Es Allampolgarsagi Hivatal (28 June 2018)’, EDAL — European Database of Asylum Law,
available at https://ssrn.com/abstract=3204321.
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duHaHcupa ce no Mporpama ,,Mpasocbgue” Ha EBponeitckua cbios (2014-2020).
CbabprKaHMeTo Ha Ta3u nybnauKauusa oTpassBa riegHaTta To4YKa Ha CBOA aBTop M
eAMHCTBEHO TOW HOCW OTroBOPHOCT 3a HeA. EBponeickata KOMUCUSA He HOCU
OTFOBOPHOCT 33 HaYMHWUTE, MO KOUTO MHPOPMALMATA B TO3N AOKYMEHT 6U morna ga
61:,0,6 MN3MN0N3BaHa.

1. Kasyc 5 — llcnxonormyeckm TectoBe 3a NOTBbPKAABAHE Ha
CeKcyasiHaTa opueHTaunA

O6aacm — Yéexcuwie u muepayus

Pa3neyaTtKa 3a y4acTHUUUTE

O6cToaTencTBaTa no cayyan

Mpe3 m. anpun 2015 r. r-H OKopue, HUTePUNCKU FparkaaHWH, NoAaBa 3asB/eHMe 3a ybexuule B AbprKaBa
oT EC. KaTo aprymeHT B TOBa 3asB/IeHME, TON TBbPAU, Y€ U3NMTBA OCHOBATE/IEH CTPAX OT NpecnenBaHe B
cobcTBEHATa CUM CTpaHa 3apagM CBOATa XOMOCEKCYaNHOCT. B pesyntat Ha pewenne oT 1.10.2015 r.,
HaUMOHA/IHATE MMMUIPALMOHHMU BAACTM OTKa3BaT Ha WMCKaHeTo Ha r-H OKopue ga noayun ybexulue.
Bbnpekn 4ye ca cmeTHaaW, Ye TBBPAEHMATA My He ca PyHAAMEHTANHO NPOTMBOPEYMBU, BAACTUTE
3aK/t04aBaT, Ye He MoraT ga ce OTHecaT C AOBepuve KbM Ka3aHOTO OT HEero, 3apaiu pesyntatute oT
npoBeseH MNCUXONOTMYECKM TEeCT M AOKA3Za KbM Hero. TO3M eKcnepTeH AOKNAA BK/OYBA MHTEPBIO,
JINYHOCTEH aHaNM3 U HAKOMKO JIMYHOCTHM TeCTa, a 3aK/10YeHMATA Ha ekcnepTta bmaum, ye He MoXKe ga ce
NOTBbPAM KAaTErOPUYHO AOCTOBEPHOCTTA Ha TBbPAEHMATA Ha r-H OKopue OTHOCHO HerosaTa CeKcyasiHa
opueHTaumA.

OKopue nogasa Monba npen HaUMOHANAHWUA aAMMUHUCTPATMBEH Cbf, TBbPAEMKM B YaCcTHOCT, ye
NCUXONIOTUYECKUTE TECTOBE, HAa KOUTO € 61N NOAN0XKEH, CEPUO3HO Ca HAaKbPHMAN HErOBU OCHOBHM MpaBa
no peaa Ha yneH 1 (YoBeLWKO AOCTOMHCTBO) U YieH 7 (3auMTaHe Ha IMYHUA U CEMENHUA KUBOT) OT XapTaTa
Ha OCHOBHUTe npaBa Ha EBponenckusa cbio3 (XapTata) M He e BUN0 BB3IMOMKHO A3 b6bAe oOueHeHa
npaBgonofobHOCTTa Ha Heroeute TBbLPAEHMA 3a CeKcyasHaTa My oOpueHTauusa. HauuoHanHuTe
UMMUIPaLMOHHM BNACTU OCMOPBaT TBbPAEHMETO 3a HapylleHMe Ha OCHOBHWM MpaBa, 3aABABalKW, ue
TecToBeTe ca Heobxoaumu, 3a Aa 6bhe yCTaHOBEHA CEKCyasiHaTa OPMEHTALMA Ha NNLETO U CbLUTE He
BKAIOYBAT GM3MKANEH Mpernes Uau 3agb/KeHue NMUETO A3 resa nopHorpadCcku CHUMKK Uan duamm.
OcseH ToBa OKopue ce e cbrnacun ga 6bae NoaN0XeH Ha TecT.

Kou pasnopenbu ot 3akoHoAaTencTsoTo Ha EC ca peneBaHTHM B TO3M Cay4Yai’?
Xaprarta
YneH 1 —YoBeLKO AOCTOMHCTBO

“YoBeLKOTO AOCTOMHCTBO € HEHaKbpHMMO. To TpAbBa Aa ce 3a4MTa U 3awwmTasa.”
YneH 7 — 3aumMTaHe Ha INYHMA N CEMENHMUA KNBOT

“BcekM Mma MpaBo Ha 3auMTaHe Ha HeroBuA NIMYEH U CEMEEH }KMBOT, HAa HEroBOTO XUAULLE U
TallHaTa Ha HerosuTe cbobLeHNs.”

YneH 47 — MNpaBo Ha edpeKTUBHM NPABHM CPeACTBA 3a 3alLMTa U Ha CNpaBea/IMB NPoLL.ec
“Bcekn, UnnTo npasa U cBoboaAW, rapaHTUpaHu OoT NpaBoTo Ha Cblo3a, ca UM HapylweHu, uma

NnpaBo Ha ed)eKTMBHVI npasHU CpeacTBa 3a 3aWuTa npe Ccva B CbOTBETCTBUE C NpeasugeHnUTe B
HacToAWMA YneH ycaoBuA.



“Bceku Mma nNpaBo HeroBoTo Aeno Aa bbae rneaaHo cnpasegnBo v Ny6ANYHO B pasymMeH CPOK OT
HesaBMCMM W 6esnpucTpacTeH cbh, NpPeABapuTeNHO Cb34ageH CbC 3aKoH. Bcekn uma
Bb3MOMHOCTTA Aa 6bAe CbBeTBaH, 3allMTaBaH U NpeacTaBasABaH.

“Ha nuuaTa, KOMTO He pasnonaraT C AOCTaTbYyHO CPeacTBa, Ce MpenaocTaBs MpPaBHa MOMOLL,
[OKOIKOTO Ta3n NoMolL, e HeobxoaMMa, 3a Aa Ce OCUTypu peaneH A0CTbN A0 npasocbaue.”



[OunpekTtusa 3a npusHasaHerto 2011/95/EC!
YneH 4 npeasuaa:

“1. ObpskaBMTe-YIeHKM MOraT [a MNPEeLEeHAT, Ye e 3a4b/IKeHNe Ha MOAuTeNa Aa npeacTtaBu BbB
Bb3MOXHO Hal-KpaTbK CPOK BCMYKM HEOBXOAMMW eNemeHTM B noaKpena Ha cBoATa mosba 3a
MexayHapoaHa 3akpuna. [bpKaBaTta-uieHKa clefBa 4a OUueHW, B CbTPYAHMYECTBO C MOAUTENS,
e/leMeHTUTE, CBbP3aHKN ¢ monbarTa.

“2. EnemeHTUTE, NocoveHn B naparpad 1, ce CbCTOAT OT AEKNAPALUN HA MONUTENA U OT BCUYKM
[OKYMEHTM, C KOUTO pasnonara MOAUTENAT, 3a CBOATA Bb3PacT, MWUHA/O, BKAOYMTENHO W 33
CBbP3aHUTE C HEro POAHUHW, CAMOIMYHOCT, rpaxAaHcTBo(a), AbprKasa(M), KaKTo 1 32 MACTOTO UK
MecTaTa Ha npegullHO npebuBaBaHe, NPeaxoAHM MosbM 3a yberkulie, 3a CBOA MapLUpyT Ha
MbTyBaHe, JOKYMEHTU 33 MbTyBaHe, KaKTO M NPUYMHM 3a NoJaBaHe Ha Mosiba 3a MeXayHapoaHa
3aKkpuna.

“3. OugeHsBaHeTO Ha MonbaTa 3a mexayHapoaHa 3aKkpwuna cnensa Aa 6bae M3BbPLUEHO 33 BCEKU
oTAeneH Cyval, KaTo ce B3eMaT Nof, BHUMaHWE CNeaHUTE eIeMeHTU:

”(a) BCNYKN OTHOCUMU d)aKTM, CBbP3aHM C AbprKaBaTa Ha NPOU3X04 B MOMEHTA Ha B3EMAHETO
Ha peleHune no MO}'I6aTa, BKZIIOYUTE/THO 3aKOHUTE U NOA33aKOHOBUTE aKTOBE Ha AbpXKaBaTa

Ha Npoun3xona, KaKTo U HAYUHDBT Ha TAXHOTO NpunaraHe,;

“(6) BCMYKM OTHOCMMM aKTM, CBBbP3aHW C AbprkaBaTa Ha MNPoOU3Xod B MOMEHTa Ha
B3EMAHETO Ha pelleHne No moabaTa, BKAOUMTEIHO 3aKOHUTE U NOA33aKOHOBUTE AaKTOBE HA

ObpyKaBaTa Ha NPOU3X0A, KAKTO U HAYMHBT Ha TAXHOTO NpuNaraHe;

”(B) BCUYKN OTHOCMMU d)aKTVI, CBbP3aHM C AbpXKaBaTa Ha Npon3xod B MOMEHTA Ha B3EMAHETO
Ha peleHune no N\OJ'I6aTa, BKZIIOYUTENTHO 3aKOHUTE U NOA3aKOHOBUTE aKTOBE Ha AbpXKaBaTa

Ha Npoun3xona, KakKTo U HAYUHDBT Ha TAXHOTO NpunaraHe,;

“(r) dakTbT anu cnen HanyckaHeTo Ha AbprKaBaTa Ha MPOM3X0A MOIUTENAT € YNpPaXKHABa
OeNHOCTU, YMATO eAMHCTBEHA UM OCHOBHa Uen e 6una aa ce cb3gagaT HeobxogumuTe
ycnoBus, 3a Aa ce nogage monba 3a MexayHapoaHa 3akpuaa, € Len aa ce onpeaeny ganm
Te3n AeMHOCTM BUXa ro U3N0XKUAN Ha NpeciesBaHe UK Ha TEXKM NoceraTencTea, ako Tou
61 ce 3aBbpHa B Ta3u AbprKasa;

“(n) panu e pasymHo fa ce cMATa, Ye MOAUTENAT 61 MOrb/ A4a ce MoJi3Ba OT 3aKpuaaTa Ha
Apyra AbprkaBa, YNEeTO rPaKaaHCTBO TOM 6M MorbAa Aa noucka.”

Ot npakTtukaTta Ha Cbaa Ha EC cneaBa, ye uneH 4 ot [upektusa 2011/95/EU He cb3pasa npedka npepj,
HAUMOHA/IHUTE MMUTPALMOHHM BACTU Aa MOMCKAT U3rOTBAHETO Ha eKCcnepTeH AOKAaf4 B KOHTEKCTa Ha
OLEHKa Ha ¢aKTonormatTa M obCToATENCTBATA, CBbP3aHW C AeKnapupaHata OT MOJUTENs CeKCyaslHa
opueHTaumA.

Bbnpocu

1 Onpektnsa 2011/95/EC Ha EBponeickua napanameHT 1 Ha CbBeTa oT 13 gekemspu 2011 roamMHa OTHOCHO CTaHAAPTH 33
onpeaensiHeTo Ha rpaXkaaHu Ha TPeTU AbpKaBM UK AL 6e3 rpaXkAaHCTBO KaTo /1MLa, Ha KOMTO e NpefocTaBeHa
MeXAyHapoaHa 3aKpua, 3a eAUHHUA CTATYT Ha BexXaHuUTe AW Ha NMLAaTa, KOUTO OTFOBAPAT Ha YCI0BUATA 3a cybcuanapHa
3aKpWa, KaKTo U 3a CbAbPrKAHMETO Ha NpeAocTaBeHaTa 3akpuaa, 0J 2011 L 337, p. 9.



Mons, omeosopeme Ha 8bnpoc 1 npedu 0a npemuHeme Kom
cnedsawjume 8brpPOCU.

Bbnpoc 1: I-H OKopue TBHPAMN, Ye onpeaeneHn acneKkTy oT NPOU3BOACTBOTO Npes HaLuMOHAJEH Cby, ca B
HapylueHue Ha pa3nopeabuTte Ha uneH 47 ot XapraTa (epeKTMBHM NpaBHU cpeacTBa 3a 3awumTa). Mpunara
u ce uneH 47 ot XaprtaTta B NpoM3BOACTBOTO, KOETO Ce BOAM Npepg, HauMOHaNHUA agMUHUCTPaTUBEH cba?

a. Ja, XapTaTa e KaTa/ior Ha OCHOBHUTE NpaBa Mo NPUHLMN, BUHArM ce Npuaara; Takasa e
EBponelickaTa KOHBEHLMSA 3a YoBeLWKKUTe npasa (EKYN).

b. [a, 3awoTo npoueaypaTta npes, HauMoHaHMA CbA, Kacae NpuaaraHeTo Ha
Ounpektnea 2011/95/EC.

c. He, 3a0T0 meToaMTe 3a OLEHKa OT CTPaHa Ha UMUTPaLMOHHWUTE B/1IacTM He NonaaaT B 0bxBaTa Ha
3aKoHoaaTescTBoTo Ha EC, Thid KaTo Anpektnea 2011/95/EC He XapMOHMU3MPa HaLMOHaIHMTE

npasuia 3a oueHKa Ha A0Ka3aTesicTBaTa.

d. He, To3u1 Kasyc Kacae ybeuiue, a uneH 47 oT XapTaTta rapaHTMpa NpaBoTo Ha edpeKTUBHa CbaebHa
3alMTa Camo B C/ly4alt Ha TPaXKAaHCKM XKanbu 1 B KOHTEKCTa Ha HaKa3aTe/IHO NPOU3BOACTBO.

benexku




AKo npuemem, 4e Xapmama ce npunaaa:

Bbnpoc 2: O6¢cbaeTe, Ha 6a3a Ha penieBaHTHUTe pa3nopeabu Ha XapTaTa, 4a/IM Tb/IKYBaHETO Ha Y/leHoBe
1 1 7 ot Hen TpAGBBa Aa CNA3AT CbLUUTE CTAaHAAPTU KaTo Te3u, 3anerdHanm B EKMY v npaktukarta Ha ECMY.

benexcku

Bbnpoc 3: Cnopeg pasnopeabute Ha XapTaTa, Bb3MOXHO /M € A3 Ce MON3Ba MNCUXONOrUYEcKa
€KCMepTU3a C BKIIOYEHU NMPOEKTUBHU TECTOBE Ha JIMYHOCTTA, C Len Aa ce OLEeHU AO0CTOBEPHOCTTa Ha
TBbPAEHUE HA KaHAMAAT 33 MeXAYHapoAHa 3aKpUAa No OTHOLIEHUE HA CeKCyasHaTa OpMEeHTauMA Ha
cbwmA? NocouyeTte oHe3n pasnopeAbu oT XapTaTa, KOUTO CMATATE 32 OTHOCMMMU KbM TO3U BbMNPOC, a CbLL,0
u pakTopute, Kouto TPA6BA A3 6bAAT B3eTU NOA BHUMAHME.

benexcku




®uHaHcupaHo ot lNMporpamara ,,lpaBocbame Ha EC (2014-2020r.).

B HacToAWaTa I'Iy6IWIKaLJ,MF| € npeactaBeHoO BUXKAOAHETO Ha aBTOpPa NO pasrnexagaHute
BbNpPOCM W CBbOTBETHO aBTOPBT HOCKU UANATA OTrOBOPHOCT 3a CbAbpPXKaAHUETO.
EBpOI‘IeﬁCKaTa KOMUCHUA HE HOCU KaKBaTO U Aa 6uno OTrOBOPHOCT 3@ Bb3MOXHUTE
HA4YMNHU Ha yn0Tpe6a Ha VIHd)OpMaLI,VIHTa, KOATO Ce CbAabpXKa B HACTOAWLATa
ny6ankaumsa.

NHdpopmauma 3a obyuntennte

BcTbnuTenHN Benesku:
HactoawmaT Kasyc Kacae aeno Ha CEC C-473/16, F., ECLI:EU:C:2018:36, 25 aHyapu 2018 r.

KasycbT Kacae camo nbpBus BbNpocC (BuK aeno F., naparpad 47—71) oTHOCHO cbaebHO-NCcMXoI0rMyeckaTa
eKkcnepTusa. PakTbT, ye npasuTencTsaTta Ha ®paHuma U HuaepnaHams, Kakto n KomucumaTa ca ocnopuan
Ha4eKOHOCTTa Ha BbMPOCHATa eKCnepTM3a 0CTaBa M3BbH 0OXBaTa Ha Kasyca (B aeno F., naparpad 58).

Bbnpocu 1 otroBopu

Bbnpoc Ne 1: YneH 47 ot XapTtaTta npuaara nm ce no oTHOWeEHUe Ha NPOU3BOACTBA Npes HauuoOHaNHUTe
aAMUHUCTPATUBHU CbauULLA?

a. [a, XapTaTa npeAcTaBisaBa KaTaiaor OT OCHOBHWUTE NpaBa, KOMTO Ce NpuaaraT BUHArU, KakTo u
EKMY.

b. [Oa, 3aw0To NPoM3BOACTBaTA Npes HaUMOHANHUTE CbAUNMLLA KAacaAT NPUIOXKEHUETOo Ha
OvpekTtusa 2011/95/EC.

c. He, meToguTe 3a oueHKa, U3MNON3BAHM OT CTPaHa Ha MMUIPALLMOHHWUTE BAACTU NOMNaAAT U3BBH
06xBaTa Ha eBponencKoTo Npaso, Tbit Kato Auperktnsa 2011/95/EC Ha npeasukaa
XapMOHM3NPaHEe Ha HaUMOHaNHUTe pasnopeabu B 061acTTa Ha CbbUpPaHETO M U3MNON3BAHETO Ha
[JOKasaTencTteaTa.

d. He, To31 cnyyali e oT o6nacTTa Ha y6exxunweTo, a uneH 47 oT XapTaTa rapaHTMpa NPaBoTO Ha
edeKTMBHa cbaebHa 3allMTa CaMo Mo OTHOLLIEHWE Ha rPaXKAaHCKM UCKOBE M B X043 Ha
HaKa3aTe/IHOTO NPOU3BOACTBO.

BcmvnumenHu 6enexku

KoraTo aHanM3Mpame TO3M BbMNPOC € HeobXOAMMO Ha MbPBO MACTO Aa MPELEHUM NPUNONKMMOCTTa Ha
XapTaTa Bb3 OCHOBA Ha ufieH 51, naparpad 1. Mpu aHanusa ciepBa Aa ce B3eme npegsua HeobxoaMmocTTa
OT HAaZNEXHOTO M3BbPLLUBAHE Ha Ta3W BaXKHa MbpBa CTbMKa (BMXK rnasa 3 oT HapbyHUKa Ha AreHumATa 3a
OCHOBHMTe npaBsa). Mose CbliLo TaKa Aa 6bAe HarnpaBeHa CnpasKa ¢ rnasa 7 oT HapbyHMKa, KOATO ChabpiKa
CMWCBK C KpUTEPUM 3a TOBaA Kora ce npuaara YneH 51, naparpad 1 ot Xaprara.

He TpabBa pa 3abpassme, 4ye ocHoBHMTe Mpasa Ha EC ce npuaarat camo B CUTyauuu, KOMTO nonazat B
0bxBaTa Ha NPUIOKEHNETO Ha €BPOMNENCKOTO NPABO. 3a pas/nKa oT EKMY, KoATo ce npuiara BUHAM U 33 BCUYKM
cydau. Mpu npunaraHeTo Ha XapTaTa ciefBa Aa ce NPOoBEPM Bb3 0CHOBa HauieH 51, naparpad 1 ganv cboTBETHUAT
Cny4ait npeAcTaBAABa U3LANO HAaLMOHaNEH BbNPOC, MO OTHOLWEHME Ha KOMTO XapTaTa He Urpae HUKaKBa
pons, unun nonaga B 06xsata Ha NPUNOXKEHNETO Ha NPaBoTo Ha EC n cboTBETHO XapTaTa ce npuaara. Han-
06,0 Ka3aHo, 3Ha4YeHMeTo Ha YneH 51, naparpad 1 e cnegHOTO: NpUNAraHeETO Ha OCHOBHUTE npaea Ha EC
BbPBM PbKA 3a pbKa C MPUAAraHeTo Ha ApyruTe pasnopenbr Ha eBponenckoTo NpaBo. BaxkHO e CblLuo TaKa
43 MOMHMM, Ye npunaraHeTo Ha XapTaTa BMHarM e CBbpP3aHO C NPWAAraHeTo Ha Apyru pasnopeabu Ha
npasoTo Ha EC.

BbnpochT KaTo TaKbB He e MOCTaBeH U3PUYHO B C/1y4as Ha F., cnefoBaTenHo YieH 47 ot XapTtaTta He urpae



PONA B HAaCTOAWMA Ka3ycC.
lpasgunHuam omeaosop

MpasunHuam omeaogop e b (BUX cutyauma A.3, rnasa 7 oT HapbyHMKa Ha AreHumMATa 332 OCHOBHUTE NpaBa).

ObsacHeHue

CovrnacHo uneH 51, naparpa¢ 1 ot XapTaTa, TA ce npuaara no OTHOLEHME Ha BCUYKM HALLMOHANHU MEPKM, C
KOWUTO ce npunara npasoTo Ha Cbtoza. CbraacHo npaktukata Ha CEC ,,npunaraHeTo Ha npaBoTo Ha Cbto3a”
Ce TbJ/IKYBa LUMPOKO U BK/OYBA BCUYKM GOPMU Ha U3MbBAHEHWE M NpuUaaraHe Ha NpaBoTo Ha Cbio3a oT
CTpaHa Ha AbpKaBuTe YneHKW. To 03HaYaBa CblLLLOTO KATo ,AeMACTBAT B PAaMKUTE HA MPUIOXKHOTO Noje Ha
npasoTo Ha Cbo3a“ M BK/IOYBA BCUYKM C/y4Yau, YpeaeHU OT NpaBoTo Ha Cblosa.

B TO3M cayyalt npuaaraHeTo Ha XapTaTa e CBbp3aHo C yYneH 4 ot Aupektusa 2011/95/EC, KoliTo Kacae
334b/KEHNETO Ha [AbPrKaBUTE YJEHKM fJa pasriexpat CbOoTBETHUTE efeMeHTM Ha monbata 3a
npenocTaBAHe HA MeXAYHAPOAHA 3aKpua.

Omeo6op € He e BepeH. YNpakHABaHE Ha NPaBOTO Ha MPEeLEeHKa OT CTpaHa Ha AbpPKaBUTE YNEHKM NO
NPUHLMN ce onpeaens KaTo ,npwuaaraHe Ha npaBoTo Ha Cbto3a”, HE3aBMCMMO [anu CTaBa BbLNPOC 3a
334 b/IKUTENIHO UM HE3a4b/IXKUTENHO NPABO Ha NpeueHKa (BUXK cuTyauma A.3 oT HapbYHUKA Ha AreHumATa
33 OCHOBHWTe npaBa). 3aToBa ,HE3a0bMKUMENHO” He e NpaBuAHO. MoXe Cblo Taka Ae Ce Hanpasu
cnpaBKa cbC cuTyaums A4, rnaBa 7 oT HapbyHMKa Ha AreHuumsTa 33 OCHOBHWUTE NpaBa: MepPKWU, KOUTO
nonagaTt B PamKWTE Ha MpoLecyanHaTa aBTOHOMMUA Ha AbPKaBUTE YNEHKWU Ce CYMTaT 3a MpunaraHe no
CMMCBAA Ha YneH 51, naparpa¢ 1 ot XaprarTa.

Omeosop a He e BepeH (BUK BCTbNUTENIHUTE BeNlekKM).

Omeosop d He e BepeH. YneH 47 oT XapTaTa ce pa3nunyasa oT 4ieH 6 oT EKMY c ToBa, Ye NpUAOKHOTO My
noJsie He ce OrpaHMyYaBa Camo [0 Fpa*kAaHCKM UCKOBE W HaKasaTeNHu npou3sBoacTsa. CnefosaTesiHO TOM ce
rpuaara CblLO M NO OTHOLLEHWE Ha APYrM NPOM3BOACTBA, HanpuMep B 06/1acTTa Ha ybeULWEeTo, MUrpaumaTa u
AaHbYHOTO obnaraHe (BUX obAcHeHMeTo Ha YneH 47 nuneH 52, naparpad 3 ot XapTara).

Bbnpoc Ne 2: Bb3 ocHOBa Ha CbOTBETHUTE pa3nopen6ou Ha XapTaTta npeueHete ganu EKNY u npaktukara
Ha ECNY nmar oTHOLWwIEeHNe KbM Tb/IKyBaHeTO Ha uneH 1 n 7 ot Xaprara.

MpasuneH omaogop:

[a. EKMNY n npaktMkaTa Ha ECMNY no npMHLUMN MMaT OTHOLIEHME KbM NPUAAraHeTo Ha YneH 7 ot XapTaTa. B
TO3u cny4yait obave, CEC He ce no3oBaBa Ha NpakTMKaTa Ha ECMY. ToBa BEPOATHO ce Ab/KM Ha PaKTa, Ye
M3NON3BAaHETO Ha CbAebHa-NCcUMXonornyecka eKkcnepTusa, OCHOBaBallla Ce Ha MPOEKTUBHU JIMYHOCTHU
TEeCTOBE, He OTroBapsA Ha M3NCKBAHETO 3a NPOMOPLUMOHANHOCT No YaeH 52, naparpad 1 ot Xaprara.

ObsacHeHue

EKMY He e cpea npaBHUTE MHCTPYMEHTU, KOMTO ca GOPMaASHO MHKOPNOPUPAHU B NPaBoTo Ha Cbto3a. B
XapTata obaye ca npeaBMAEHM MNpaBa, KOUTO CbOTBETCTBAT HA Te3u, rapaHtTuMpaHu ot EKMNY
(,cpoTBETCTBAWM Npasa”). Mo cunata Ha yneH 52, naparpad 3 oT XapTaTta CMUCBLABT U 0O6XBaTLT Ha Te3n
CbOTBETCTBALLM NpaBa Ca CblUMTE KATO Te3un, KOWUTO ce cbabpikaT B EKMY (BKAtounTenHo cbaebHata
npakTMKka Ha ECNY). EKMY ocurypsisa MMHMMANHO HUBO Ha 3awwmTa. MpaBoTo Ha EC moxKe ga ocurypwm no-
LUMPOKa 3alLmTa (BXK. MOCNeAHOTO U3peYeHMe Ha YieH 52, naparpad ot XapTaTta v rnasa 2, Kakto 1 rnasa 8
- cTbnKkKM 9 1 10 oT HapbyHMKa Ha AreHuuATa 3a OCHOBHUTE MpaBa).

YneH 52 ot XapTata — O6XBaT 1 Tb/IKyBaHe Ha NpaBaTa U NPUMHLUNNTE



“3. [JOKO/MIKOTO HacTosAwWwaTa XapTa CbAbprKa Npaea, CbOTBETCTBALLM Ha NpaBa, rapaHTUpaHu oT
EBponeickaTa KOHBEHLMA 3a 3allMTa Ha NpaBaTa Ha YOBEKa M OCHOBHUTE CBOBOAM, TEXHUAT
CMMCBA 1 06XBAT Ca CbLUUTE KaTo AaAeHUTe UM B nocodeHaTa KoHBeHuuA. Ta3u pasnopeaba He
npeyn npaBoTo Ha Cblo3a Aa NpesoCcTaBa No-WMPOKaA 3awmTa.”

Kak aa pasbepem ganu cTaBa BbMNpoC 3a CbOTBETCTBALLM NpaBa?

OTroBopbT MOXKe Aa 6bae HamepeH B 06CHEHWETO Ha YneH 52, naparpa¢ 3 oT XapTaTa U B 0bACHeHUATa
Ha CbOTBETHMTE pasnopenbu Ha XapTaTa B ,,06AcHEHMA OTHOCHO XapTaTa Ha OCHOBHUTE NpaBa” (moxe aa
6bae HamepeHo B EBponekc: EUR-LEX, ‘Treaties/Other treaties and protocols’; OJ C 303, 14.12.2007).

Ob6sacHeHWe Ha YneH 7 — 3a4nTaHe Ha JIMYHUA U CEMENHUA KUBOT

,MpaBaTta, rapaHTMpaHM OT 4YsieH 7 CbOTBETCTBAT Ha Te3M, rapaHTMpaHu ot yneH 8 ot EKMY.
Mpensug, passutuaTa B obnactta Ha TEXHONOMMUTE, AymaTa ,KOPECNOHAEHLMA” ce 3amMeHA CbC
,CbobLLeHna”.

“B cboTBeTcTBME C uneH 52, naparpad 3, ToBa NpaBo MMa CbLUMS CMUCBLA M OBOXBAT, KaTo
CbOTBETHMA YneH Ha EKNY. OT ToBa cneaga, Ye orpaHUYEHUATA, KOMTO MOraT 3aKOHHO Aa UM 6baaTt
Ha/NI0XEHM, Ca CbLUUTE, KAaTo paspelueHnTe oT uaeH 8 ot EKMY:

“1. Bcekr uma npaBo Ha 3a4MTaHe Ha HErOBUSA JIMYEH U CEMEEH KUBOT, Ha HErOBOTO MKUAULLE U
TallHaTa Ha HeroBuTe cbobLleHns.”

“2. HamecaTa Ha Abp)KaBHWUTE BJACTU B MOMI3BAHETO Ha TOBA MPaBO € HeJoMyCTMMa OCBEH B
CNyYanTe, NpeasuaeHU B 3aKOHA M He0BX04MMM B 4HO AEMOKPATUYHO 06LLECTBO B MHTEPEC Ha
HauMoHanHaTa M obliecTBeHaTa CUTYPHOCT MAM HA WMKOHOMMWYECKOTO 6/1arocbCTofHME Ha
CTpaHaTa, 3a NpefoTBpaTABaHe Ha 6e3peguun MM MPecTbhnaeHus, 33 3almMTa Ha 34paBeTo U
MOpasia UM Ha NpasaTa U ceoboanTe Ha apyruTe”.

Ob6sacHeHMe Ha uneH 52 — ObxBaT M Tb/IKYBaHe HA NPaBaTa U NPUHLMNUTE

“YneHoBe Ha XapTaTa, YNIMTO CMUCHA U 0BXBAT Ca CbLMTE, KAaTO CbOTBETHUTE YneHoBe Ha EKMY:
[...] uneH 7 e cboTBeTeH Ha uneH 8 ot EKMNY.”

Bbnpoc Ne 3: B cboTBeTcTBME € XapTaTa /i e M3N0A3BaHeTo Ha CbaebHo-NcUXonornuecka ekcnepTusa,
KOATO € M3roTBeHa Bb3 OCHOBaTa Ha MPOEKTUBHM JIMUHOCTHU TecToBe, UenAlWM Aa ce nposepu
MCTUHHOCTTA Ha TBbPAEHUETO HA TbPCEWOTO MEXKAYHapoAHa 3aKpuaa /AuLEe OTHOCHO HerosaTa
CeKcyanHa opueHTauma?

BcmuvnumenHu 6enexKu

lnaBa 8 oT HapbyHMKa Ha AreHumATa 3a OCHOBHMTE NPaBa CbAbpiKa CTPYKTYpUpaHa pamka, Bb3 OCHOBa Ha
KOATO MOXKe Aa Ce NpeLeHn Aanu AafeHa HauMoHanHa pasnopenba e B CbOTBETCTBME C XapTaTa, UK He.
Mpenopbuysa ce M3M0A3BAHETO HAa KOHTPOJIHMA CMUCDHK, 3a [ia ce rapaHT1pa, Ye ca bunmn npeanpueTn BCUYKU
HeobxoAMMM CTLNKKU. B To3M cnydalt npu npeueHKaTta Tpabea Aa ce B3eme npeasua yneH 52, naparpad 1
oT XapTaTa (0bwm pasnopendbm OTHOCHO OrpaHUYEHUATA).

B uneH 52, naparpa¢ 1 ot XapTaTta ca npegBuaeHu ciegHUTe yCN0BUA:
- OrpaHuuyeHusTa NpeasuaeHn /M ca B 3aKOH?
- TapaHTMpaHO NK e cna3BaHeTo Ha Pa3rNexAaHoToO OCHOBHO NPaBo B HEroBaTa CbLUHOCT?
- OrpaHuW4yeHusTa CyXKaT M 3a NOCTUraHEeTO Ha 3aKOHOCbobpasHa uen?
- OrpaHunyeHusTa NOAXOAALLM N Ca 33 PELLABAHETO Ha yCTaHOBEHMsA npobaem?

- OrpaHW4YeHNeTo U3nmsa M U3BbH PaMKUTE Ha HEO6XO[I,VIMOT0 3a NOCTMraHeTo Ha HabenA3aHaTa



uen? Nma am apyrn Bb3MOXKHM MEPKM, KOUTO MOraT Aa 6bAaT NpeanpueTv 1 KouTo buxa 3acerHanm
B MO-MaJIKa CTeneH CbOTBETHOTO OCHOBHO NPaBo?
- OrpaHunyeHunsTa NPOMNOPLMOHAAHM N Ca HA NpecsieaBaHaTa uen?

B TakbB cnyyal, poKychbT LWe 6bae BbpXy TECTa 33 NPONOPLMOHANHOCT.

BepHuam omaosop

He. ToBa He e B CbOTBETCTBME C UNeH 7 OT XapTaTa (Bu aeno F., naparpad 50-70). CEC He pasrnexaa uneH 1
OT XapTarTa.

ObsacHeHue

M3non3BaHeTo Ha CbaebHO-NCMXON0MMYECKa EKCNepTU3a KaTo Tasu, pasriefaHa B PaMKWUTE Ha [1aBHOTO
NPOU3BOACTBO, MPeACTaBaABa Hameca B NPaBOTO Ha 3a4MTaHe Ha JIMYHUA KUBOT Ha IMLLETO (BUXK Aeno F.,
naparpad 54). ECTecTBOTO M NPeAMETHT Ha HaMecaTa B /IMYHWA KMBOT Ha KaHAWMAATCTBALLIOTO 33 MEMKAyHapoaHa
3aKpuWna JMLE, U3Pa3ABaLLY Ce B U3rOTBAHETO W M3MOI3BAHETO Ha LMTUPaHaTa EKCrepTM3a, Ca OCODEHO TEMHKU (BXK.
aeno F., naparpa¢ 60).

B ToBa OTHOLWeEHWe cnesBa ca ce 0THeNexn, Ye CbIIAacUeTo He e HenpemeHHo AageHo fo6poBoaHO; To de
facto e HanoxKeHO Nog HaTUCKa Ha OBCTOATENICTBATA, B KOUTO CE HAMMPAT /IMLLATA, TbPCELLY MEXAYHAPOAHA
3aKpuna (BMX geno F.,naparpad 53).

Tbil KaTo cTaBa BbMNPOC 3a Hameca, cnejBa Aa 6bAAT MPOBEPEHU YCIOBUATA, 3a/0XKEHM B uneH 52,
naparpad 1 (BXK. BCTbNUTENHUTE Benerkku).

CEC npemuHaBa AMPEKTHO KbM TecTa 3a MPOMOpPLMOHANHOCT. PelwaBawo B TO3M cayvyal e TOBa, 4e
OTPa*KeHUETO Ha eKCnepTM3aTa BbPXY JIMUYHUA XMBOT Ha Kanbonogatena usrnexaa HenponopunoHaaHo
ronAmMo CnpAmMo npecneasaHata uen. lNpeasma cepmosHUA XxapakTep Ha HamecaTa B IMYHUA KUBOT, TECTbT
He MoXe aa 6bae cMATaH 3a NPONOPLMOHAEH CNPAMO eBeHTyaiHaTa My M0/13a 3a NpeLeHKa Ha dakTuTe
n obcroATencrsata no yneH 4 ot Aupextmusa 2011/95/EC. Mo To3M BBMNPOC MMAT OTHOLLIEHUE CedHuUTe
e/1eMeHTH, PasriexaaHn B TAXHATa CbBKYMHOCT.

- HamecaTa B IM4HUA XKMBOT Ha TbPCELLOTO MeXAYHapoaHa 3aKpuaa Anue, n3pasasalla ce B
W3BBPLUBAHETO M M3MON3BAaHETO Ha TaKaBa eKkcnepTusa, e ocobeHo TexKa.

- B KOHKpEeTHWs c/lyyal eKkcnepTn3aTta ce OCHOBaBA HAa NopeamLLa OT NCUXOI0TUYECKU
n3cneaBaHUA, Ha KOUTO € NOA/0MKEHO BbMNPOCHOTO NLE, C Lien Aa Ce YCTaHOBAT BaXHU
e/leMeHTM Ha HeroeaTa MAEHTUYHOCT, KOeTO 3acAra HeroeaTa IMYHa chepa, 3alL0To e CBbP3aHo C
WHTUMHW aCNeKTU Ha }XMBOTa My.

- CovrnacHo MpuHumn 18 ot MpuHumnuTte ot JxKorarKakapTa OTHOCHO NPUIOXKEHNETO Ha
MeXAyHapo4HOTO NpaBo B 06/1acTTa Ha NpaBaTa Ha YOBEKA BbB BPb3Ka CbC CEKCyasHaTa
OpUWEHTALMA M NONOBATA UAEHTUYHOCT, HUKOE /INLLE He MOXe Aa 6bae NpUHyK4aBaHo fa ce
NoAJ/1I0}KM Ha KakBaTo U Aa 61uno dopma Ha NCMXONOrMYECKO U3CNeiBaHe BbB BPb3Ka CbC CBOATA
CeKcyasnHa opueHTauma Nan NoNoBa NAEHTUYHOCT.

B ponbnHeHue, He moXe aa ce npueme, 4e Ta3n eKCnepTmnsa MmMma Ka4oBa pPoaA 3a YCTAHOBABAHETO Ha
UCTUHHOCTTA HA TBbPAEHUATA Ha IMLUETO, TbpCelw o MmexXayHapoaHa 3akpuaia, OTHOCHO HerosaTta CeKCcya/siHa
opueHTauna U CbOTBETHO 3a B3eMaHETO Ha pelleHune OTHOCHO NpeaoCTaBAHETO Ha MeXAyHapoadHa
3aKpwuaa nopagu CTpax oT npecnegBaHe Bb3 OCHOBA Ha CEKCya/slHAaTa OpUeHTauua.

,ﬂ,OI‘I'b/'IHI/ITE}'IHl/I maTepmann

lnaBa 1 ,06nacT Ha npunaraHe” n ,KakBa e nornkarta Ha yuneH 51?“ n rnasu 3, 4, 7 1 8 oT HapbyHMKa Ha
AreHuUMATa 3a OCHOBHUTE MpaBa.



Ferreira, N. n Venturi, D. (2018r.), MposepKa Ha HenpoBepumoTo: PelieHne Ha CEC no aeno C-473/16, FV
Bevandorlasi Es Allampolgarsagi Hivatal (28 tonu 2018r.), EDAL — Esponelicka 6a3a OaHHU Ha
3aKoHoOamesicmeomo 8 obaacmma Ha ybexcuwemoHa aapec https://ssrn.com/abstract=3204321.
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The doctrine of effective judicial
protection in CJEU case law

National procedural autonomy in procedural matters
and organization of the judiciary
EU law rights are mostly enforced through national

courts
National courts apply national procedural law, such as
time limits,rules of eveidence,appeals,etc.
EU law respects national procedural autonomy, but there
are tensions with the aim of ensuring an equal
application of EU law in all EU MS

The powers of the EU are limited
Limits therefore:

principle of equivalence
principle of effectiveness




The doctrine of effective judicial
protection in CJEU case law

* Principle of equivalence

Case 33/76 Rewe Zentralfinanz
e Company is seeking to recover charges from importation
of French apples to Germany as they had been levied

contrary to EU law

e National time limit for contesting the charges (and thus

claiming back the money) had passed
Court:

¢ In the absence of common rules, it is for national rules to
determine the procedural conditions for actions at law ...
e ... provided that such conditions cannot be less
favourable than those relating to similar actions of a
domestic nature

The doctrine of effective judicial
protection in CJEU case law

«...in the absence of Community rules on the subject, it is for the
domestic legal system of each Member State to determine the
procedural conditions governing actions at law intended to ensure
the protection of the rights which individuals derive from the direct
effect of Community law,... provided that such conditions are not
less favourable than those relating to similar actions of a domestic
nature nor framed so as to render virtually impossible the exercise
of rights conferred by Community law » case C-208/90 Emmott

Equivalence therefore means:

¢ there must not be a less favourable procedure at national law for
EU law claims compared with domestic claims (a principle of non-
discrimination)
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Principle of effectiveness
e Remedies available under national law must be ‘effective’

Justice must not only be done,it must to be seen to be done
Possible consequences:
e procedural rules, e.g. time-limits, may need to be disregarded
(e.g. to give full effect to a directive —Case C-208/90 Emmott)
e procedural bar on the amount of compensation that can be
awarded by a court may have to be disapplied (Case C-271/91
Marshall )
e remedies may need to be adjusted so they can be granted against
bodies otherwise immune from such remedies (e.g. in England no
injunctions could be made against the State until Case C-213/89
Factortame, see also Case Kantarev C- 571/16)

The doctrine of effective judicial
protection in CJEU case law

Res judicata and legal certainty
Case C-453/00 Kihne&Heitz: national administrative body had the power
to reopen the case provided that no third parties would be affected
Case C-2/2008 Falimento Olimpiclub : Community law precludes the
application,... of a provision of national law, in a dispute relating to a tax
year for which no final judicial decision has yet been delivered, to the
extent that it would prevent the national court seized of that dispute from
taking into consideration the rules of Community law concerning abusive
practice in the field of value added tax.

Case C-249/2011 Byankov :precluding legislation of a Member State under
which an administrative procedure, which has become final and has not
been contested before the courts, may be reopened — in the event of the
prohibition being clearly contrary to European Union law — only in
circumstances such as those exhaustively listed in Article 99 of the Code of
Administrative Procedure, despite the fact that such a prohibition
continues to produce legal effects with regard to its addressee
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legal aid
Case C-279/09 DEB
Does the right to an effective remedy imply a right to legal aid (to
enforce EU-derived rights) for legal persons?

CJEU:  this is for the national court to decide
“the subject-matter of the litigation; whether the applicant has a
reasonable prospect of success; the importance of what is at stake for
the applicant in the proceedings; the complexity of the applicable law
and procedure; and the applicant’s capacity to represent himself
effectively. In order to assess the proportionality, the national court
may also take account of the amount of the costs of the proceedings in
respect of which advance payment must be made and whether or not
those costs might represent an insurmountable obstacle to access to
the courts”

The doctrine of effective judicial
protection in CJEU case law

* If no legal aid available -> possible inequality of
arms

e ECtHR, Airey v. Ireland, 9 Oct 1979 (6289/73)
(holding Art 6§81 ECHR may sometimes compel
State to provide for legal aid either because legal
representation is rendered compulsory or by
reason of the complexity of procedure or case)
e ECtHR, Steel and Morris v. United Kingdom, 15
Feb 2005 (68416/01) /violation of Art 6§1 ECHR
where no legal aid was available for poor
defendants in complex defamation proceedings
against McDonald’s/
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* Specific rules on legal aid/free
legal assistance
Maintenance obligations:
e Regulation 4/2009, Chapter V (‘Access to justice’)
Asylum procedures:

* In determining responsible Member State: ‘Dublin III’
Regulation 604/2013, Art 27 ‘Remedies’
e |n granting and withdrawing international protection:
‘Procedures’ Directive  2013/32, Arts 19-21
e In deportation procedures: ‘Returns’ Directive
2008/115, art.13

The doctrine of effective judicial
protection in CJEU case law

Access to court is a right to activate the necessary judicial
control and benefit appropriate remedies for the protection

of the rights conferred by Union law
A right that can never be totally eliminated, not even on
grounds of national security

Direct effect of Article 47

« is sufficient in itself and does not need to be made more
specific by provisions of EU or national law in order to
confer on individuals a right on which they may rely as such
»-ECJ, Egenberger, C-414/16, 2018
ECJ, A.K. and Others (Independence of the Disciplinary
Chamber of the Supreme Court), C-585/18, C-624/18 and
C-625/18, ECJ, Orszagos, C-924/19 PPU and C-925/19 PPU
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* « ..Article19(1) TEU requires Member States to provide remedies
that are sufficient to ensure effective legal protection, within the
meaning in particular of Article 47 of the Charter, in the fields
covered by EU law
... every Member State must, under the second subparagraph of
Article 19(1) TEU, ensure that the bodies which, as ‘courts or
tribunals’ within the meaning of EU law, come within its judicial
system in the fields covered by EU law meet the requirements of
effective judicial protection »
Independence and impartiality of national courts and tribunals are

required
ECJ, Associacdo Sindical dos Juizes Portugueses, C-64/16, 2018
ECJ, Commission v Poland, C-618/19 (2019)

e (C-487/19 Grand Chamber of CJEU- 06.10.2021

The doctrine of effective judicial
protection in CJEU case law

* EU Directives  are interpreted « in  the light of Article 47 »
Transformations of national procedures and judicial systems may be required
* Right to judicial review and not only an appeal before an administrative authority
ECJ, Orszégos, C-924/19 PPU and C-925/19 PPU (Grand Chamber), 2020
* The principle of primacy of EU law and the right to effective judicial protection, guaranteed
by Article 47 of the Charter of Fundamental Rights, must be interpreted as requiring the
national court, in the absence of a national provision providing for judicial review of the right
to housing, within the meaning of Article 17 of Directive 2013/33, to declare that it has
jurisdiction to hear and determine the action seeking to guarantee such a right.
The balancing exercise required in cases of discrimination must be achieved by an
independent authority, and ultimately by a national court ECJ, Egenberger, C-414/16, 2018
A national court hearing a dispute between two individuals is obliged, where it is not
possible for it to interpret the applicable national law in conformity with Article 4(2) of Directive
2000/78, to ensure within its jurisdiction the judicial protection deriving for individuals from
Articles 21 and 47 of the Charter of Fundamental Rights of the European Union and to guarantee
the full effectiveness of those articles by disapplying if need be any contrary provision of national
law
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¢ Conclusion

1/ A major transformation of EU law
From procedural autonomy to EU law substantial impact on
national procedures

2/ A tremendous extension of EU competences
Harmonisation of the law, mostly based on the case law of the ECJ
3/ The fundamental right/general principle of law coexists with the
requirement of Equivalence and Effectiveness of national
procedures to  ensure implementation of EU law
4/ A human right dimension was added to the requirement of
effectiveness of national procedures
Effective remedy is not only a question of enforcement of EU law
The right to an effective remedy has gained the value and legal
force of a fundamental right
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DOKTpnHaTa 3a epeKTnBHa
cbaebHa 3awWmTa B NPaKTUKATa Ha
CEC
HUKO/TIAM AHTENOB,

Cbama B AADMUHUCTPATUBEH CbA,
Codua-rpag,

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

HaumoHanHa npouecyanHa aBTOHOMMA MO MPOLECyanHN BbApocH

7 opraHusauma Ha cbaebHaTta Bnact
MpasaTa, NnpounsTMyawm ot NpasoTo Ha EC, ce ynpaxHABaT NnpegMmHO
oT HaUMOHanHuUTe cbannmwa

HauuoHanHute cbamnuuia npunarat HaLMOHAJHOTO MpoLuecyasHo
npaBo, KaTo HaNpPUMep CPOKOBE, NpaBwua 3a AOKa3BaHe, 0b6XanBaHe u
Aap.

Mpasoto Ha EC 3auMTa HaumMoHanHaTa npoLecyasiHa aBTOHOMMA, HO
CbLUECTBYBa HanpexeHue C Len Aa ce OCUrypu eaHaKBo npuaaraHe Ha
npasoTo Ha EC BbB BCUYKK AbprKaBU-4ieHKU Ha EC

MpasomowumnaTa Ha EC ca orpaHuyeHun
CnepoBaTtenHo orpaHMYeHuATa:
MpUHUMN Ha paBHOCTOMHOCT
NPUHUMN Ha epeKTUBHOCT




JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

MpuHLuMN Ha €KBUBANEHTHOCT
Deno 33/76 Rewe Zentralfinanz
- Opy»KecTBOTO MCKa a CM Bb3CTaHOBM TaKCUTe OT BHOCA Ha
¢peHcKn A6bAKM B [epmaHuAa, TbM KaTto Te ca 6uau
HaNOXeHM B  HapyweHuMe Ha npaBoto Ha EC
- HauMoHanHMAT CpOK 3a oOcCnopBaHe Ha Takcute (M
CNefoBaTeNIHO 33 Bb3CTaHOBABAHE Ha NApuUTE) € U3TEeKbA
CbabT:
- Mpu nnnca Ha obwa ypenba, HaUMOHaNHUTE pa3nopesbm
onpenenaT MpouecyanHUTe ycnoBMA 3a NpeaAaBABaHE HaA
ncKkoBe no cbaebeH pea.
- ... MpW ycnoBuKe, Ye Te3n yCnoBUA He moraT Aa 6vaaT no-
ManKko 6naronpuATHM OT Te3W, OTHACALLM ce A0 Noao6Hu
NCKOBE OT HaLMOHaNeH XapaKTep

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

"...Mpun annca Ha obLWHOCTHM NpaBmK/Ia No TO3M BbMPOC, BbTPELUHATA
npaBHa CUCTEMa Ha BCAKa AbprKaBa-yY/ieHKa e Ta3n, KoATo onpeaens
npouecyanHUTe yc/l0BUSA, ypexaallym MCKoBeTe MNo cbaebeH pea,
npeAHasHaYyeHW J[a rapaHTMpaT 3allmMTata Ha npaBaTa, KOMUTO
AvMuaTta  M3BAMYAT  OT MPAKOTO JAeiCcTBME Ha MNpPaBoTO  Ha
Ob6LIHOCTT],... NPU YCNOBME Ye Te3n YC/0BMA He ca NO-MasKo
6naronpuATHM OT Te3n, OTHAcAWM ce A0 NnogobHM UcKoBe OT
BbTpELLeH XapaKTep, HUTO ca GopMy/IMpaHM TaKa, Ye Aa HanpasaT
NPaKTUYECKM  HEBB3MOMXKHO  YMpa)KHABaHETO Ha  npaBsaTa,
npeaoctaseHu oT npasoTo Ha Ob6uHocTTa", geno C-208/90, Emmott

CnepoBaTe/IHO eKBMBAJIEHTHOCTTA O3HAYaBa:

- He TpsbBa Aa Mma no-HebnaronpusaTHa npoueaypa B
HaLMOHA/IHOTO NPaBO 3a MCKOBE Mo NpaBoTo Ha EC B cpaBHeHMe C
HaLMOHA/IHUTE UCKOBE (MPUHLMN Ha HEAUCKPUMUHALLMA)




JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

MpuHuMn Ha edeKTMBHOCT
- CpeacrteaTa 3a MpaBHa 3aliMTa, NpeasUAeHU B HaUMOHA/HOTO MpPaso,
TpAbBa aa ca "epeKTuBHKN".

Mpasocbameto Tpabsa He camo Aa 6bae M3NbAHEHO, HO U 4a Ce BUXKAaA,
ye e M3MNbJIHEHO
Bb3MOXKHM nocneacTBmA:
- MOXe f[a Ce Ha/loXW ga ce npeHebperHat npouecyaaHyW npasuna,
HamnpMmep CpokoBe (Hampumep 3a 4a ce Npuaage MbAHO AeicTBMe Ha
bageHa OMPEKTMBA - 4eno C-208/90 Emmott)
- MOXe [a Ce Ha/loXW Aa He ce npwaara npouecyanHa 3abpaHa 3a
pasmepa Ha obe3leTeHNETO, KOeTO MOXKe Aa bbae NPUCbAEHO OT Cbaa
(meno C-271/91 Marshall )
- MOXe 4a Ce Ha/oXKM KopurmpaHe Ha cpeacTsaTa 3a NpasHa 3alMTa, Taka
ye ga morat ga 6baaT NpPesoCTaBAHM CPpelyy OpraHM, KOUTO MHaye ca
MMYHU3MPaHK cpeLLy TakuBa CPeacTBa 3a NpaBHa 3alwmTa (Hanp. 8 AHMNA
He e MOKeNo Aa ce U34aBaT CbAebHMN pasnopexaaHua cpelly AbpKasaTa
8o aeno C-213/89 Factortame, B3K. cbuio geno Kantarev C- 571/16)

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

Res judicata " npasHa CUTYPHOCT
Oeno C-453/00 Kiihne&Heitz: HauMOHANHMAT aAMMHUCTPATUBEH OpraH e Mman
NpaBoOMOLUMETO Aa Bb30OHOBW AeN0TO, NMPU YCI0BME Ye HAMA Aa 6baaT 3acerHatu
TPETH CTpaHu
Oeno C-2/2008 Falimento Olimpiclub : O6wHoOCTHOTO npaBo He Aonycka
npuaaraHeTo Ha pasnopeaba Ha HALMOHANHOTO NPAaBO B CMOP, CBbP3aH € AaHbYHa
rogMHa, 3a KOATO BCE OLLEe He e NMOCTaHOBEHO OKOHYATE/IHO CbAeOHO pelueHue,
[OKONKOTO TA 6M monpeynna Ha HaUMOHa/HWA Cbf, ce3upaH C TO3M crop, Aa
B3eMe npeasus HOPMWUTE Ha OBLHOCTHOTO MPaBO OTHOCHO 3/0ynoTpebute B
obnactra Ha AaHbKa BbPXY AobaBeHaTa CTOMHOCT.

Oeno C-249/2011, BsAHKOB :He Aomnycka npasHa ypeaba Ha AbpkaBa 4/ieHKa,
CbIIaCHO KOATO B/IA3/1a B CM/1a U HeocropeHa no cbaebeH pes aAMUHUCTPATUBHA
npoueaypa moxe ga 6bae Bb30OHOBEHA - B C/y4all Ha ABHO NPOTMBOPEYME Ha
3abpaHaTa ¢ nNpaBoTo Ha Cbio3a - camo Npu 06CTOATENCTBA KaToO M34yepnaTenHo
n3bpoeHuTe B UneH 99 oT ALMMHUCTPATUBHOMPOLIECYASIHUA KOAEKC, BbMPEKN Ye
Tasu 3abpaHa Npoab/KaBa [4a Mopa)kaa NPaBHU NOC/eAWUM MO OTHOLIEHME Ha
cBOA agpecaT
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npaBHa nomoty,
Jeno C-279/09 DEB
MpaBoToO Ha epeKTMBHM MPaBHU CPeAcTBa 3a 3aluUTa npeanonara am
npaBoO Ha NpaBHa NMOMOLL (3a yrNparKHABaHe Ha MpaBa, NPOU3TMYALLM
oT EC) 3a HOPUANYECKU amua’?
CEC: TOBa TpAbBa aa peLwn HaUMOHANHNAT CbA,
"npegmeTa Ha cnopa; Aanu Kanbonogatensat Mma pasyMHU usrieam
3a ycnex; 3HaYeHWEeTO Ha TOBa, KOETO e 3a/10XKeHO 3a Xanbonogatens
B MPOU3BOACTBOTO; CNOXHOCTT@ Ha MNPUAOKMMOTO MpPaBo W
npoueaypa; n cnocobHocTTa Ha Kanbonogatena Aa ce nNpeacTaBaAsa
edeKTMBHO. 3a ga NpeL.eHM NPONOPLMOHANHOCTTA, HALMOHANHUAT CbA,
MOXe CblLo Taka fa B3eme NpeaBu pasmepa Ha pasHOCKUTE no
npou3BOACTBOTO, 3a KouTO Tpabsa pa 6bae HanpaBeHa aBaHCOBA
BHOCKa, W [fanu Te3n pPasHOCKM MoraT Jga npeacTasnasat
Henpeoao/Mma npeyKka 3a AocTbna 4o cba”

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

* AKO HAIMa NpaBHa NMOMOLL, -> Bb3MOHO € HepaBeHCTBO
Ha CTpaHuTe
- ECMY, Airey v. Ireland, 9 oktomepu 1979 r. (6289/73)
(nocTtaHoBABalMKHK, Ye un. 6§1 EKMY morke noHsAKora Aa
3a4b/KM ObprKaBaTa Aa OCUTypu NpaBHa NomoL, Uau
3aLLOTO NPaBHOTO NPEACTaBUTENCTBO € 3a4b/IKUTENHO,
WK NOPaAW CNOXKHOCTTA Ha npoueayparta Uam AenoTo)
- ECNY, Steel and Morris v. United Kingdom, 15
despyapu 2005 r. (68416/01) /HapyweHne Ha 4n. 6§81
EKMNY, kKoraTto He e Mmano npaBHa nomou, 3a beaHu
0b6BMHSIEMM B CNOXHO NPOU3BOACTBO 33 K/eBeTa
cpewy McDonald's/
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CneunduuHm npasuia 3a npasHa nomol/6esnnaTHa npasHa

NMOMOLL,

npasHa MOMOLL,
3agbnxKeHusn 3a MU34PbXKKa:
- PernameHt 4/2009, rmasa V ("Hoctbn Ao npasocbame")
Mpoueaypu 3a npeaocTaBsHe Ha ybexuwe:

- Mpu onpeaensaHe Ha KOMMNETEHTHaTa AbpyKaBa Y/ieHKa: AbbauH
.

PernameHt 604/2013, uneH 27 "Cpeactsa 3a npasHa 3alluMTa

- MNpun npegocTtaBsHe M OTHEMAHE HA MeXAyHapogHa 3akpwia:

"Mpoueaypn" [Ounpektnsa 2013/32, yseHose 19-21

- B npoueaypute no pgenoptupaHe: "BpbuwaHe" [dupeKktusa

2008/115, uneH 13

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

JocTbnbT 40 CbA € NpaBo Ha aKTMBMpaHe Ha Heobxogumwus
cbaebeH KOHTPOA M Mon3BaHe Ha MOAXOAALM CPeACcTBa 3a 3almTa
Ha nMpaBaTa, nNpegocTaBeHWM OT npaBoto Ha  Coblosa.
MpaBo, KOETO HWMKOra He MOXe A3 6bAe Hanb/JHO MpemaxHaTo,
AOpU MO CbobparkeHWs, CBbP3aHM C HaUMOHaAHATa CUTyPHOCT
Mpsako gericTeme Ha YneH 47

" e pocTaTbyHa cama no cebe cnm M He e Heobxoammo pJa ce
KOHKpeTMsnpa C pasnopeabm Ha npaBoto Ha EC wmam Ha
HaUMOHa/IHOTO MPaBo, 33 Aa Ce NpeaoCcTaBM Ha /MLAaTa NpasBo, Ha
KOeTo Te MoraT Aa ce no3oBasaT KaTo Takosa" - CEC, Egenberger, C-
414/16, 2018 r.
CEC, AK. n apyru (HesaBMCMMOCT Ha AMCUMNANHAPHATa Kamapa Ha
BbpxosHuA cba), C-585/18, C-624/18 n C-625/18, CEC, Orszagos, C-
924/19 PPU n C-925/19 PPU
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..UneH 19, naparpad 1 ot AEC nM3ncKBa OT AbpKaBUTE YSIEHKU A3
npeAoCTaBAT CPeACTBa 3a NpaBHa 3alMTa, KOUTO ca AOCTaTb4HM, 33
ha ocurypAaT edeKTMBHA nNpaBHA 3awMTa, MO-CNeuuanHo no
CMUCbAIA Ha YneH 47 oT XapTaTa, B obnactute, obxsaHatu OT
npaBoTo Ha EC

. BCAKA AbprKaBa YneHKa TpabBa, cbrnacHo ynaeH 19, naparpad 1,
BTopa anuHea ot AEC, pa rapaHTupa, 4ye OpraHuMTe, KOUTO KaTo
"cbamnunwa" no cmucbaa Ha npaBoto Ha EC BAmM3aT B HeMHaTa
cbaebHa cuctema B obnactute, obxBaHaTM OT npaBoTo Ha EC,
OTroBapAT Ha W3UCKBAHMATA 3a edeKkTMBHa cbaebHa 3awwmta "
MN3uncKBa ce HE3aBUCUMMOCT U 6e3I'IpVICTpaCTHOCT Ha HauMOHaNHUTe

cbaunmuwa TpnbyHanu
Cba Ha EC, Associacdo Sindical dos Juizes Portugueses, C-64/16,
2018 r.

CEC, Komucusa/Monwa, C-618/19 (2019 r.)
C-487/19 lonam cberas Ha Cbaa Ha EC - 06.10.2021 r.

[JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

[AvpeKktusute Ha EC ce Tb/IKyBaT B CcBeTIMHaTa Ha yuneH 47",
MOXKe [ia ce HanoXu npeobpasyBaHe Ha HaLMOHaNHWUTE NpoLeaypy U CbaebHM cuctemm

MpaBo Ha cbaebeH KOHTPO/, a He caMo Ha obanBaHe Npes, afAMWHWUCTPATUBEH OpraH
CEC, Orszagos, C-924/19 PPU n C-925/19 PPU (ronam cbcras), 2020 r.

MPUHUMNBT Ha BBbPXOBEHCTBO Ha MPaBoTO Ha Cbio3a M NpaBoTo Ha edeKTUBHA CbaebHa
3alLMTa, rapaHTMpPaHK OT YneH 47 oT XapTaTa Ha OCHOBHMUTE NpaBa, TpAbBa Aa ce TbAKyBaT B
CMWCBA, Ye NPU NINNMCa Ha HaLMOHaHa pa3nopeaba, KOATO Aa NpeaBuKaa cbaebeH KOHTpon
Ha NPaBOTO Ha KW/IULLE MO CMUCb/IA Ha YneH 17 ot Aupektnsa 2013/33, HaUMOHANHMAT CbA,
TpabBa fa 06sABM, Ye € KOMNETEHTEH Aa pa3rnesa U Aa ce NPOM3HEecCe Mo UCK, uenaw, aa
rapaHT1pa ToBa nNpaso.

BanaHcMpaHeTo, KOETO Ce M3MCKBA B CAyyau Ha AMCKpUMMHauusA, Tpsabea ga 6bae

NOCTUIHATO OT HE3aBUCMM OpPraH M B KpaliHa CMeTKa OT HauuoHaneH cba CEC, Egenberger, C-
414/16, 2018 r.

HaLMOHANHUAT CbA, KOWTO pasrnexaa cnop mexay Ase Gusnmyeckun nnua, e aNbKeH, Korato

He e Bb3MOMHO [a Tb/KyBa MPUIOKMMOTO HALMOHANHO NPaBO B CbOTBETCTBME C uYneH 4,
naparpad 2 ot Aupektusa 2000/78, Aa ocurypu B paMKMTE Ha CBOATa KOMNETEHTHOCT CbaebHaTa
3aWmTa, NPoM3TMYaLLA 32 GMU3MYECKUTe nLa OT uneHose 21 1 47 ot XapTaTa Ha OCHOBHWTE Npasa
Ha EBponeicKkuna cblos, U Aa rapaHTUpa NbHaTa eGeKTUBHOCT Ha Te3M Y1eHOBe, KaTo He npuiara
npv HeobxoAMMOCT BCAKA NpoTUBOpeYaLla Um pasnopeada Ha HaLMOHANHOTO NPaBo




JOKTpuHaTa 3a epeKTuBHa cbgebHa
3awmTa B npaKTtukarta Ha CEC

* 3akawyeHune

1/ lfonamo npeobpasyBaHe Ha npaBoTo Ha EC
OT npouecyanHa aBTOHOMMA KbM npaBo Ha EC - cbuectseHo
Bb3aencTeune BbPXY HaUWOHanHuTe npoveaypu
2/ OrpomHo pasiumMpsABaHe Ha KomneteHuumte Ha EC
XapMOHM3MpaHe Ha NpPaBOTO, [MABHO Bb3 OCHOBAa Ha CbaebHaTa
npakTuKa Ha Cvpa Ha EC
3/ OcHOBHOTO NPaBo/obBLMAT NPUHLMMN HA NPABOTO CbXKMUTE/CTBA C
M3NCKBAHETO 33 EKBMBAJIEHTHOCT U ePEKTUBHOCT HA HALUMOHANHUTE
npoueaypw, 3a Aa ce rapaHTMpa npuaaraHeto Ha npasoTto Ha EC
4/ KbM M3UCKBAHETO 3a epEKTUBHOCT Ha HaUMOHaNHMTE npoLueaypu
bewe pobaBeHO M3MepeHWe, CBBP3AHO C MpaBaTa Ha YOBEKa
EdbekTnBHaTa NpaBHa 3alMTa HE € CaMO BbNPOC HA MpwuaaraHe Ha
npaBoTO Ha EC
MpaBoTo Ha e¢peKTUBHM MNpPaBHU CcPeacTBa 3a 3aliuTa Npuaodu
CTOMHOCTTa M NpaBHaTa CMMa Ha OCHOBHO NPaBo







Funded by the European Union’s Justice Programme (2014-2020).

*
o ** The content of this publication represents the views of the author only and is
* * his sole responsibility. The European Commission does not accept any
e . el responsibility for use that may be made of the information it contains.

THE PROSECUTOR IN MEMBER STATES AS COMPETENT AUTHORITY
OF ISSUING EUROPEAN ARREST WARRANT IN THE CONTEXT OF THE
REQUIREMENTS OF ART.47 OF THE EU CHARTER OF FUNDMAENTAL
RIGHTS — OVERVIEW OF THE CASE LAW OF CJEU

Questions to the participants:

Please after reading the extracts of the judgements of the CJEU,give
your comments weather the figure of the prosecutor in MS acting as issuing
authority of EAW has the characteristics of independent judicial authority and
its acts can be reviewed by court to guarantee the person arrested to the rights
in Art.47 CHREU.

Does the public prosecutor meet the requirement of independence in the
cases when he/she gets concrete orders on the investigation from hierarical
prosecutor or the Chief prosecutor.

Legal context

RELEVANT CASES-

Case C-508/18 n C-82/19 PPU-

51 It follows that the concept of a ‘judicial authority’, within the meaning of
Article 6(1) of Framework Decision 2002/584, is capable of including authorities
of a Member State which, although not necessarily judges or courts, participate
in the administration of criminal justice in that Member State.

73  Thus, the ‘issuing judicial authority’, within the meaning of Article 6(1) of
Framework Decision 2002/584, must be capable of exercising its
responsibilities objectively, taking into account all incriminatory and exculpatory
evidence, without being exposed to the risk that its decision-making power be
subject to external directions or instructions, in particular from the executive,
such that it is beyond doubt that the decision to issue a European arrest warrant
lies with that authority and not, ultimately, with the executive (see, to that effect,
judgment of 10 November 2016, Kovalkovas, C-477/16 PPU, EU:C:2016:861,
paragraph 42).

74 Accordingly, the issuing judicial authority must be in a position to give
assurances to the executing judicial authority that, as regards the guarantees
provided by the legal order of the issuing Member State, it acts independently
in the execution of those of its responsibilities which are inherent in the issuing
of a European arrest warrant. That independence requires that there are
statutory rules and an institutional framework capable of guaranteeing that the
issuing judicial authority is not exposed, when adopting a decision to issue such
an arrest warrant, to any risk of being subject, inter alia, to an instruction in a
specific case from the executive.

C-566/19 PPU n C-626/19 PPU

51 According to the Court’s case-law, although, in accordance with the principle
of procedural autonomy, the Member States may designate, in their national



law, the ‘judicial authority’ with competence to issue a European arrest warrant,
the meaning and scope of that term cannot be left to the assessment of each
Member State. That term requires, throughout the European Union, an
autonomous and uniform interpretation, which must take into account the
wording of Article 6(1) of Framework Decision 2002/584, its legislative scheme
and the objective of that framework decision (see, to that effect, judgment of
27 May 2019, OG and PI (Public Prosecutor’s Offices in Liibeck and Zwickau)
C-508/18 and C-82/19 PPU, EU:C:2019:456, paragraphs 48 and 49 and the
case-law cited).

52  Thus, the Court has held that the term ‘issuing judicial authority’, within
the meaning of Article 6(1) of Framework Decision 2002/584, is capable of
including authorities of a Member State which, although not necessarily judges
or courts, participate in the administration of criminal justice in that Member
State and act independently in the execution of those of their responsibilities
which are inherent in the issuing of a European arrest warrant, that
independence requiring that there are statutory rules and an institutional
framework capable of guaranteeing that the issuing judicial authority is not
exposed, when adopting a decision to issue such an arrest warrant, to any risk
of being subject, inter alia, to an instruction in a specific case from the executive
(see, to that effect, judgment of 27 May 2019, OG and PI (Public Prosecutor’s
Offices in Lubeck and Zwickau), C-508/18 and C-82/19 PPU, EU:C:2019:4586,
paragraphs 51 and 74).

Case C-648/20 PPU-

Article 8(1)(c) of Framework Decision 2002/584, read in the light of Article 47
of the Charter and the case-law of the Court, must be interpreted as meaning
that the requirements inherent in the effective judicial protection that must be
afforded to a person who is the subject of a European arrest warrant for the
purpose of criminal prosecution are not satisfied where both the European
arrest warrant and the judicial decision on which that warrant is based are
issued by a public prosecutor — who may be classified as an ‘issuing judicial
authority’ within the meaning of Article 6(1) of that framework decision — but
cannot be reviewed by a court in the issuing Member State prior to the
surrender of the requested person by the executing Member State.

European Union law
Recitals 5, 6, 8 and 10 of Framework Decision 2002/584 read as follows:

‘()  The objective set for the Union to become an area of freedom, security
and justice leads to abolishing extradition between Member States and
replacing it by a system of surrender between judicial authorities. Further, the
introduction of a new simplified system of surrender of sentenced or suspected
persons for the purposes of execution or prosecution of criminal sentences
makes it possible to remove the complexity and potential for delay inherent in
the present extradition procedures. Traditional cooperation relations which
have prevailed up till now between Member States should be replaced by a
system of free movement of judicial decisions in criminal matters, covering both



pre-sentence and final decisions, within an area of freedom, security and
justice.

(6) The European arrest warrant provided for in this Framework Decision is
the first concrete measure in the field of criminal law implementing the principle
of mutual recognition which the European Council referred to as the
“cornerstone” of judicial cooperation.

(8) Decisions on the execution of the European arrest warrant must be
subject to sufficient controls, which means that a judicial authority of the
Member State where the requested person has been arrested will have to take
the decision on his or her surrender.

(10)  The mechanism of the European arrest warrant is based on a high level
of confidence between Member States. Its implementation may be suspended
only in the event of a serious and persistent breach by one of the Member
States of the principles set out in Article 6(1) [EU], determined by the Council
pursuant to Article 7(1) [EU] with the consequences set out in Article 7(2) [EU].’

4 Article 1 of Framework Decision 2002/584, under the heading ‘Definition
of the European arrest warrant and obligation to execute it’, provides:

‘1. The European arrest warrant is a judicial decision issued by a Member
State with a view to the arrest and surrender by another Member State of a
requested person, for the purposes of conducting a criminal prosecution or
executing a custodial sentence or detention order.

2.  Member States shall execute any European arrest warrant on the basis
of the principle of mutual recognition and in accordance with the provisions of
this Framework Decision.

3. This Framework Decision shall not have the effect of modifying the
obligation to respect fundamental rights and fundamental legal principles as
enshrined in Article 6 [EU].’

5 Articles 3, 4 and 4a of Framewaork Decision 2002/584 list the grounds for
mandatory and optional non-execution of the European arrest warrant. Article 5
of the framework decision sets out guarantees to be given by the issuing
Member State in particular cases.

6 Under Article 6 of Framework Decision 2002/584, under the heading
‘Determination of the competent judicial authorities’:

1. The issuing judicial authority shall be the judicial authority of the issuing
Member State which is competent to issue a European arrest warrant by virtue
of the law of that State.



2. The executing judicial authority shall be the judicial authority of the
executing Member State which is competent to execute the European arrest
warrant by virtue of the law of that State.

3. Each Member State shall inform the General Secretariat of the Council of
the competent judicial authority under its law.’

German law

9 Under Paragraph 146 of the Gerichtsverfassungsgesetz (Law on the
Judicial System; ‘the GVG’):

‘The officials of the public prosecutor’s office must comply with service-related
instructions of their superiors.’

10  Paragraph 147 of the GVG provides:
‘The power of supervision and direction shall lie with:

1. the Bundesminister der Justiz und fir Verbraucherschutz [(Federal
Minister for Justice and Consumer Protection)] in respect of the Federal
Prosecutor General and the federal prosecutors;

2. the Landesjustizverwaltung [(Land authority for the administration of
justice)] in respect of all the officials of the public prosecutor’s office of the Land
concerned,

3. the highest-ranking official of the public prosecutor’s office at the Higher
Regional Courts and the Regional Courts in respect of all the officials of the
public prosecutor’s office of the given court’s area of jurisdiction.’

Bulgarian law
The ZEEZA

9 The Zakon za ekstraditsiata i evropeiskata zapoved za arest (Law on
extradition and the European arrest warrant, DV No 46, of 3 June 2005), (‘the
ZEEZA’), transposes Framework Decision 2002/584 into Bulgarian law.
Article 37 of the ZEEZA sets out the provisions relating to the issuing of a
European arrest warrant in terms almost identical to those of Article 8 of that
framework decision.

10  Pursuant to Article 56(1)(1) of the ZEEZA, the public prosecutor is
competent, at the pre-trial stage of criminal proceedings, to issue a European
arrest warrant for the accused person.

The NPK

11  Pursuant to Article 14(1) of the Nakazatelno-protsesualen kodeks
(Criminal Procedure Code, DV No 86, of 28 October 2005), (‘the NPK’), the



public prosecutor is to take decisions in accordance with his own firm
conviction, on the basis of an objective, impartial and comprehensive
examination of all the circumstances of the case, in accordance with the law.

12  Incriminal proceedings, the prosecutor is the competent authority which,
in accordance with Article 46 of the NPK, brings the prosecution, directs the
investigation and supervises its lawful and proper conduct.

13  The placement in provisional detention of a person who is the subject of
a criminal prosecution is governed, at the pre-trial stage of criminal
proceedings, by Article 64 of the NPK.

14  Under Article 64(1) of the NPK, ‘the provisional detention order shall be
adopted during the preliminary proceedings by the court of first instance having
jurisdiction on application by the public prosecutor’.

15 In accordance with Article 64(2) of the NPK, the public prosecutor may
adopt a measure ordering the detention of the accused person for a maximum
of 72 hours with a view to ensuring that that person is brought before the court
with jurisdiction to make a provisional detention order, if appropriate.

16  Article 64(3) of the NPK provides that ‘the court, acting by a single judge,
shall immediately examine the case, in open court, with the participation of the
prosecutor, the accused person and his or her counsel’.

17  Furthermore, in accordance with Article 64(4) of the NPK, the court is the
competent authority to examine the application to place the accused person in
provisional detention and to assess whether such detention should be ordered,
or to choose to impose a less severe measure or refuse generally to impose a
restrictive procedural measure in respect of the accused person.

French law
The Constitution

7 Under the first paragraph of Article 64 of the Constitution of 4 October
1958:

‘The President of the Republic shall be the guarantor of the independence of
judicial authorities.’

Order establishing the Basic Law on the statute governing the judiciary

8 Under Article 5 of ordonnance no 58-1270, du 22 décembre 1958,
portant loi organique relative au statut de la magistrature (Order No 58-1270 of
22 December 1958 establishing the Basic Law on the statute governing the
judiciary) (JORF of 23 December 1958, p. 11551):



‘Public prosecutors shall act under the direction and supervision of their
hierarchical superiors and under the authority of the Minister for Justice. They
may express themselves freely at hearings.’

Code of Criminal Procedure

9 Book | of the legislative part of the code de procédure pénale (Code of
Criminal Procedure) (‘the CCP’), entitled “The conduct of criminal justice policy,
prosecutions and pre-trial investigations’, contains four titles.

10 Titlel of Book | of the CCP, entitled ‘Authorities responsible for
conducting criminal justice policy, prosecutions and pre-trial investigations’,
includes, inter alia, Articles 30, 31 and 36. Article 30 states:

‘The Minister for Justice shall implement the criminal justice policy determined
by the Government. He shall ensure that it is applied consistently throughout
the territory of the [French] Republic.

To that end, he shall issue general instructions to the judges attached to the
Public Prosecutor’s Office.

He cannot issue instructions to them in individual cases.

11 Article 31 of the CCP is worded as follows:

‘The public prosecutor’s office shall conduct prosecutions and enforce the law
with due regard for the principle of impartiality by which it is bound.’

12  Article 36 of the CCP provides:

‘The Principal Public Prosecutor may, by written instructions placed in the case
file, direct public prosecutors to commence criminal proceedings, or arrange for
such proceedings to be brought, or to refer to the competent court such written
submissions as the Principal Public Prosecutor considers appropriate.’

13  Title Il of Book | of the CCP, entitled ‘Investigating courts’, includes, inter
alia, Chapter I, entitled “The investigating judge: first-tier investigating court’,
which is subdivided into 13 sections.

14  Article 122 of the CCP, which is in Section 6 of Chapter |, entitled
‘Warrants and their execution’, provides as follows:

‘The investigating judge may, as appropriate, issue a search warrant, a
subpoena, a summons or an arrest warrant. The judge responsible for matters
relating to liberty and detention may issue a committal order.



An arrest warrant is the order given to the law enforcement authorities to search
for the person in respect of whom it is issued and to bring him before the
investigating judge, having first taken him, if appropriate, to the remand prison
indicated on the warrant, where he will be received and detained.

15  According to Article 131 of the CCP, which is also part of Section 6:

‘If the person has absconded or resides outside the territory of the Republic,
the investigating judge, after consulting the public prosecutor, may issue an
arrest warrant against him if the offence carries a penalty of imprisonment or a
more serious penalty.’

16  Article 170 of the CCP, which is in Section 10 of Chapter | of Title Il of
Book | of the CCP, entitled ‘Invalidity of investigations’, provides as follows:

‘In relation to any matter, the investigating judge, public prosecutor, parties or
assisted witness may seize the investigating chamber, in the course of the
investigation, with a view to seeking the annulment of a procedural instrument
or document.’

17  Book IV of the CCP, covering ‘a number of specific procedures’, includes,
inter alia, Title X, which is entitled ‘International mutual legal assistance’ and is
subdivided into seven chapters, Chapter IV thereof being entitled ‘The
European arrest warrant and the surrender procedures between Member
States of the European Union in accordance with the Framework Decision of
the Council of the European Union of 13 June 2002 and the surrender
procedures in accordance with agreements concluded by the European Union
with other States’. The first paragraph of Article 695-16 of the CCP, which is in
Chapter IV, provides as follows:

‘The Public Prosecutor’s Office attached to the investigating court, trial court or
court responsible for the execution of sentences which has issued an arrest
warrant shall execute it in the form of a European arrest warrant, acting either
at the request of the court or of its own motion, in accordance with the rules and
under the conditions laid down in Articles 695-12 to 695-15.



ANSWER:

So the german prosecutors,although answering the requirement for
objectiveness,did not meet the requiremenent of independence,as the minister
of justice can give them certain order in the course of their work,including
issuing of EAW.The same is mentioned in judgement on case C-489/19 PPU
about the Austrian prosecutors with the exception that when the EAW in
national system is subject to an approval by court, which meets the
requirements of objectiveness and independence, then the issuing authority
faces the two-step judicial control and so answers to the requirements of the
Charter. So when a prosecutor from a member state can receive direct or
indirect orders from the executive authority according ongoing investigations
and EAW,he/she can not be considered as judicial authority under the
Framework decision.

The other system is observed in Judgement Parquet général du Grand-
Duché de Luxembourg n Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU,
While it is true that public prosecutors are required to comply with instructions
from their hierarchical superiors, it is clear from the Court’'s case-law, in
particular the judgments of 27 May 2019, OG and PI (Public Prosecutor’s
Offices in Lubeck and Zwickau) (C-508/18 and C-82/19 PPU, EU:C:2019:456),
and of 27 May 2019, PF (Prosecutor General of Lithuania) (C-509/18,
EU:C:2019:457), that the requirement of independence, which means that the
decision-making powers of public prosecutors cannot be subject to instructions
from outside the judiciary, in particular those issued by the executive, does not
prohibit any internal instructions which may be given to public prosecutors by
their hierarchical superiors, who are themselves public prosecutors, on the
basis of the hierarchical relationship underpinning the functioning of the Public
Prosecutor’s Office.

In the context of case C-414/20 PPU when the arrested person is
objecting indeed the opportunity in the domestic law that does not prohibit any
internal instructions which may be given to public prosecutors by their
hierarchical superiors, it is interesting to see cases C-508/18 n C-82/19 PPU, n
PF, C-509/18) in the light of the requirement of independence of the
prorsecutors. So in conclusion the public prosecutors of a Member State who
are responsible for conducting prosecutions and act under the direction and
supervision of their hierarchical superiors are covered by the term ‘issuing
judicial authority’, within the meaning of that provision, provided that their status
affords them a guarantee of independence, in particular in relation to the
executive, in connection with the issuing of an European arrest warrant.
Framework Decision 2002/584 must be interpreted as meaning that the
requirements inherent in effective judicial protection which must be afforded
any person in respect of whom a European arrest warrant is issued in
connection with criminal proceedings are fulfilled if, according to the law of the
issuing Member State, the conditions for issuing such a warrant, and in
particular its proportionality, are subject to judicial review in that Member State/
Kovalkovas C-477/16 PPU, 1. 37, Poltorak C-452/16 PPU, 1.45/.

Effective judicial control ,guaranteed by Art.47 of the Charter



The importance of the judgement of the case of Bob Dogi, C-241/15 is that
the The European arrest warrant system therefore entails, in view of the
requirement laid down in Article 8(1)(c) of the Framework Decision, a dual level
of protection for procedural rights and fundamental rights which must be
enjoyed by the requested person, since, in addition to the judicial protection
provided at the first level, at which a national judicial decision, such as a
national arrest warrant, is adopted, is the protection that must be afforded at
the second level, at which a European arrest warrant is issued, which may
occur, depending on the circumstances, shortly after the adoption of the
national judicial decision. That dual level of judicial protection is lacking, in
principle, in a situation such as that in the main proceedings, in which a
‘simplified’ European arrest warrant procedure is applied, since, under that
procedure, no decision, such as a decision to issue a national arrest warrant
on which the European arrest warrant will be based, has been taken by a
national judicial authority before the European arrest warrant is issued.

With the judgement on case C-508/18 u C-82/19 PPU, T1. 68 is
assertained that as regards a measure, such as the issuing of a European
arrest warrant, which is capable of impinging on the right to liberty of the person
concerned, enshrined in Article 6 of the Charter of Fundamental Rights of the
European Union, that protection means that a decision meeting the
requirements inherent in effective judicial protection should be adopted, at
least, at one of the two levels of that protection.So when the national law gives
competence for the issuing of EAW to the public prosecutor which is taking part
of the criminal investigation,but it is not a judge,ndtiondl arrest warrant /NAW/
which has to be attached to the EAW has to fulful the criteria for effective judicial
control. This means that the first Ivel of protection is met when EAW is issued
by a prosecutor ,but upon a NAW,issued by a judge directly or with the
participation of a judge.The second level of protection of the rights of the
detainee means that the judicial body,competent under the national law to isuue
EAW must observe the conditions for its issuing and according the peculiarities
of each case to make an assessment on the question of proportionality of its
issuing / Judgement C-508/18 n C-82/19 PPU, 1.71/. In addition, where the law
of the issuing Member State confers the competence to issue a European arrest
warrant on an authority which, whilst participating in the administration of justice
in that Member State, is not itself a court, the decision to issue such an arrest
warrant and, inter alia, the proportionality of such a decision must be capable
of being the subject, in the Member State, of court proceedings which meet in
full the requirements inherent in effective judicial protection.The lack of
opportunity of such judicial control will not affect the issuing organ,but must be
taken into consideration of the lawfulness of the EAW.

As of the moment when there have to be effective judicial control the
Court says that the proportionality of the decision of the Public Prosecutor’s
Office to issue a European arrest warrant may be subject to judicial review
before or almost at the same time as it is issued and, in any event, after the
European arrest warrant has been issued, since such scrutiny may take place,
depending on the circumstances, before or after the actual surrender of the



requested person. ( Parquet général du Grand-Duché de Luxembourg u
Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU, T. 70 n 71).

It should be observed that even in criminal proceedings for the
enforcement of a custodial sentence or detention order, or indeed in
substantive criminal proceedings, which lie outside the scope of the Framework
Decision and of European Union law, the Member States are still obliged to
respect fundamental rights as enshrined in the Convention or in art.6 and 47 of
CHR or laid down by their national law (judgement F, C-168/13, 1.48)

It is clear that the Court is confident that when the issuing EAW organ
by the MS is different than a judge,so the national procedure for issuing EAW
includes national arrest warrant or equivalent judicial act and then upon this act
is issued EAW,must be subject to effective judicial control before the person
detained being transfered to the MS to the one of the mentioned levels of
judicial protection.When the organ pointed by the MS is a judge,then the
effective protection is ensured ,as when the decision for issuing EAW is taken
there has been an assesment of the lawfulness of the national act of
arrest,issued by other judicial organ in a MS according to art.6 para 1 of
Framework decision.So questionable from the perspective weather there is
effective judicial control are only the cases when public prosecutor is the issuing
organ of EAW.Then the effective control means that at least the decision of
issuing national arrest warrant is taken directly after an order or judgement
made by a judge or such kind of act is additional to the procedure.

There may be different cases in various MS:
-NAW is issued by judge or with the participation of a judge/ direct or indirect
control /but EAW is issued by a public prosecutor.In this case the first level of
defence is applicable before the person is transfered.;
- NAW is issued by judge or with the participation of a judge/ direct or indirect
control/ ,but EAW is issued by a public prosecutor according to the judgement
of the court or its order. In this case the two levels of defence is applicable
before the person is even detained in another MS.;
-NAW is not issued by a judge or with the participation of a judge,but there is
due court control after the actual detention of the person in another MS,and
EAW is issued not by a judge,but it is subject to due judicial control in front of a
court in the MS after the actual detention of the person in another MS. In this
case the two levels of defence is effective and applicable after the person is
detained in another MS;
-NAW is issued not by a judge or with the participation of a judge,but there is
no effective judicial control,and EAW is issued not by a judge,but it is subject to
due judicial control in front of a court in the MS after the actual detention of the
person in another MS;
-NAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control and
EAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control before
the actual transfer of the arrested person from another MS.;
- NAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control and
EAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control at all;



-NAW is issued by an executive organ ,but after or upon an order by the public
prosecutor and there is applicable due judicial control after the actual detention
of the person ,and EAW is issued by a public prosecutor ,but the conditions fot
its issuing are subject to judicial control after the actual transfer of the detained
person.;

-NAW can not be a condition for issuing EAW,because it objectively doesnt’
match to its aims and functions-so it is not a measure for arrest or detention of
an accused person.
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ANSWER:

So the german prosecutors,although answering the requirement for
objectiveness,did not meet the requiremenent of independence,as the minister
of justice can give them certain order in the course of their work,including
issuing of EAW.The same is mentioned in judgement on case C-489/19 PPU
about the Austrian prosecutors with the exception that when the EAW in
national system is subject to an approval by court, which meets the
requirements of objectiveness and independence, then the issuing authority
faces the two-step judicial control and so answers to the requirements of the
Charter. So when a prosecutor from a member state can receive direct or
indirect orders from the executive authority according ongoing investigations
and EAW,he/she can not be considered as judicial authority under the
Framework decision.

The other system is observed in Judgement Parquet général du Grand-
Duché de Luxembourg n Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU,
While it is true that public prosecutors are required to comply with instructions
from their hierarchical superiors, it is clear from the Court's case-law, in
particular the judgments of 27 May 2019, OG and PI (Public Prosecutor’s
Offices in Lubeck and Zwickau) (C-508/18 and C-82/19 PPU, EU:C:2019:456),
and of 27 May 2019, PF (Prosecutor General of Lithuania) (C-509/18,
EU:C:2019:457), that the requirement of independence, which means that the
decision-making powers of public prosecutors cannot be subject to instructions
from outside the judiciary, in particular those issued by the executive, does not
prohibit any internal instructions which may be given to public prosecutors by
their hierarchical superiors, who are themselves public prosecutors, on the
basis of the hierarchical relationship underpinning the functioning of the Public
Prosecutor’s Office.

In the context of case C-414/20 PPU when the arrested person is
objecting indeed the opportunity in the domestic law that does not prohibit any
internal instructions which may be given to public prosecutors by their
hierarchical superiors, it is interesting to see cases C-508/18 n C-82/19 PPU, u
PF, C-509/18) in the light of the requirement of independence of the
prorsecutors. So in conclusion the public prosecutors of a Member State who
are responsible for conducting prosecutions and act under the direction and
supervision of their hierarchical superiors are covered by the term ‘issuing
judicial authority’, within the meaning of that provision, provided that their status
affords them a guarantee of independence, in particular in relation to the
executive, in connection with the issuing of an European arrest warrant.
Framework Decision 2002/584 must be interpreted as meaning that the
requirements inherent in effective judicial protection which must be afforded
any person in respect of whom a European arrest warrant is issued in
connection with criminal proceedings are fulfilled if, according to the law of the
issuing Member State, the conditions for issuing such a warrant, and in
particular its proportionality, are subject to judicial review in that Member State/
Kovalkovas C-477/16 PPU, 1. 37, Poltorak C-452/16 PPU, 1.45/.



Effective judicial control ,guaranteed by Art.47 of the Charter

The importance of the judgement of the case of Bob Dogi, C-241/15 is that
the The European arrest warrant system therefore entails, in view of the
requirement laid down in Article 8(1)(c) of the Framework Decision, a dual level
of protection for procedural rights and fundamental rights which must be
enjoyed by the requested person, since, in addition to the judicial protection
provided at the first level, at which a national judicial decision, such as a
national arrest warrant, is adopted, is the protection that must be afforded at
the second level, at which a European arrest warrant is issued, which may
occur, depending on the circumstances, shortly after the adoption of the
national judicial decision. That dual level of judicial protection is lacking, in
principle, in a situation such as that in the main proceedings, in which a
‘simplified’ European arrest warrant procedure is applied, since, under that
procedure, no decision, such as a decision to issue a national arrest warrant
on which the European arrest warrant will be based, has been taken by a
national judicial authority before the European arrest warrant is issued.

With the judgement on case C-508/18 u C-82/19 PPU, T1. 68 is
assertained that as regards a measure, such as the issuing of a European
arrest warrant, which is capable of impinging on the right to liberty of the person
concerned, enshrined in Article 6 of the Charter of Fundamental Rights of the
European Union, that protection means that a decision meeting the
requirements inherent in effective judicial protection should be adopted, at
least, at one of the two levels of that protection.So when the national law gives
competence for the issuing of EAW to the public prosecutor which is taking part
of the criminal investigation,but it is not a judge,ndtiondl arrest warrant /NAW/
which has to be attached to the EAW has to fulful the criteria for effective judicial
control. This means that the first Ivel of protection is met when EAW is issued
by a prosecutor ,but upon a NAW,issued by a judge directly or with the
participation of a judge.The second level of protection of the rights of the
detainee means that the judicial body,competent under the national law to isuue
EAW must observe the conditions for its issuing and according the peculiarities
of each case to make an assessment on the question of proportionality of its
issuing / Judgement C-508/18 n C-82/19 PPU, 1.71/. In addition, where the law
of the issuing Member State confers the competence to issue a European arrest
warrant on an authority which, whilst participating in the administration of justice
in that Member State, is not itself a court, the decision to issue such an arrest
warrant and, inter alia, the proportionality of such a decision must be capable
of being the subject, in the Member State, of court proceedings which meet in
full the requirements inherent in effective judicial protection.The lack of
opportunity of such judicial control will not affect the issuing organ,but must be
taken into consideration of the lawfulness of the EAW.

As of the moment when there have to be effective judicial control the
Court says that the proportionality of the decision of the Public Prosecutor’s
Office to issue a European arrest warrant may be subject to judicial review
before or almost at the same time as it is issued and, in any event, after the



European arrest warrant has been issued, since such scrutiny may take place,
depending on the circumstances, before or after the actual surrender of the
requested person. ( Parquet général du Grand-Duché de Luxembourg u
Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU, T. 70 n 71).

It should be observed that even in criminal proceedings for the
enforcement of a custodial sentence or detention order, or indeed in
substantive criminal proceedings, which lie outside the scope of the Framework
Decision and of European Union law, the Member States are still obliged to
respect fundamental rights as enshrined in the Convention or in art.6 and 47 of
CHR or laid down by their national law (judgement F, C-168/13, 1.48)

It is clear that the Court is confident that when the issuing EAW organ
by the MS is different than a judge,so the national procedure for issuing EAW
includes national arrest warrant or equivalent judicial act and then upon this act
is issued EAW,must be subject to effective judicial control before the person
detained being transfered to the MS to the one of the mentioned levels of
judicial protection.When the organ pointed by the MS is a judge,then the
effective protection is ensured ,as when the decision for issuing EAW is taken
there has been an assesment of the lawfulness of the national act of
arrest,issued by other judicial organ in a MS according to art.6 para 1 of
Framework decision.So questionable from the perspective weather there is
effective judicial control are only the cases when public prosecutor is the issuing
organ of EAW.Then the effective control means that at least the decision of
issuing national arrest warrant is taken directly after an order or judgement
made by a judge or such kind of act is additional to the procedure.

There may be different cases in various MS:
-NAW is issued by judge or with the participation of a judge/ direct or indirect
control /but EAW is issued by a public prosecutor.In this case the first level of
defence is applicable before the person is transfered.;
- NAW is issued by judge or with the participation of a judge/ direct or indirect
control/ ,but EAW is issued by a public prosecutor according to the judgement
of the court or its order. In this case the two levels of defence is applicable
before the person is even detained in another MS.;
-NAW is not issued by a judge or with the participation of a judge,but there is
due court control after the actual detention of the person in another MS,and
EAW is issued not by a judge,but it is subject to due judicial control in front of a
court in the MS after the actual detention of the person in another MS. In this
case the two levels of defence is effective and applicable after the person is
detained in another MS_;
-NAW is issued not by a judge or with the participation of a judge,but there is
no effective judicial control,and EAW is issued not by a judge,but it is subject to
due judicial control in front of a court in the MS after the actual detention of the
person in another MS;
-NAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control and
EAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control before
the actual transfer of the arrested person from another MS.;
- NAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control and



EAW is not issued by a judge or with the participation of a judge and in the
national system there is lack of clear rules governing the judicial control at all;
-NAW is issued by an executive organ ,but after or upon an order by the public
prosecutor and there is applicable due judicial control after the actual detention
of the person ,and EAW is issued by a public prosecutor ,but the conditions fot
its issuing are subject to judicial control after the actual transfer of the detained
person.;

-NAW can not be a condition for issuing EAW,because it objectively doesnt’
match to its aims and functions-so it is not a measure for arrest or detention of
an accused person.



®PuHaHcupa ce ot nporpama "lMpaBocbane” Ha EBponenckma cbro3

kAT (2014-2020 r.).
* * C'b,D,bp)KaHVleTO Ha Ta3un |'|y6J'IVIKaL|,VIF| OTpa3daBa CaMo BbarneguTte Ha aBTopa
** . ** n e n3uano Ha Heroesa OTroBOPHOCT. EBpOﬂeIZCKaTa KOMUCUA HE NoeMa
HUKaKBa OTrFOBOPHOCT 3a M3MOJI3BaHETO Ha CbAbpiKallaTa ce B HedA
UHopMaLus.

NMPOKYPATYPATA B IbPXKABUTE YJIEHKW KATO KOMIMETEHTEH
OPI'AH 3A N3OABAHE HA EBPOIMENCKA 3ANOBE[ 3A APECT B
KOHTEKCTA HA NSUCKBAHUATA HA Yil. 47 OT XAPTATA 3A NPABATA
HA HOBEKA

NPEMEQ HA CbAEBHATA MNMPAKTUKA MO CJU

Bbnpocu kbM yyacTHUUMTE:

Mons, cnep kaTo npoyeTeTe U3BrevYeHnaTa ot peweHusTa Ha Cbaa Ha
EC, pante cBonte KomMeHTapu ganun durypaTta Ha Npokypopa B ObpXaBuTe-
4YfieHKW, AencTBaL, KaTo u3gasall opraH Ha E3A, nma xapakrepuctukute Ha
He3aBMCUM CbaebeH opraH W HeroBuTe aktoBe MoraT pJa 6baar
npepasrrnegaHu ot cbAa, 3a Aa ce rapaHTMpar npasaTa Ha apecTyBaHOTO nuue
no un. 47 ot K3M4ocC.

CnasBa N1 NPoOKypopbT U3UCKBAHETO 3a He3aBUCMMOCT B ClyyauTe,
KoraTo nony4aBa KOHKPETHU HapexaaHus 3a pascrnefBaHeTo OT BUCLLECTOSL,
NPOKYPOpP WK OT rraBHUS NPOKYPOpP.

n paBeéH KOHTEeKCT

CBbOTBETHW CITYYHAMW.

[eno C508/18 -n C82/19 PPU-

51 Ot ToBa cnenBa, 4Ye NOHATMETO "cbaebeH opraH" No cMUCHA Ha YNeH 6,
naparpad 1 ot PamkoBo peweHue 2002/584 moxe [a BKIOYBA OpraHW Ha
AbpXaBa 4NeHKka, KOUTO, Makap M [a He ca HenpemMeHHO Cbaun wnu
CbaunuLla, y4acTBaT B OCbLLECTBSBAHETO Ha Haka3aTesIHOTO NpaBoCbAME B
Tasun ObpKaBa YreHkKa.

73 Taka "nsgaBawmat cbaedeH opraH” No cMucba Ha yneH 6, naparpad 1 ot
PamkoBo pelwleHne 2002/584 TpsibBa oa MoXe Aa ynpakHsiBa 3agbiDKeHndaTa
cn 0BEKTMBHO, KaTO B3emMa nNpeaBua BCUYKM OOBMHUTENHU M OnpaBAaTeSHU
AokasaTerncrBa, 6e3 ga e MU3foXeH Ha pucka npaBoMoLLMATa My 3a B3eMaHe
Ha pelweHns ga 6baaT NOAYMHEHN HA BBHLLHW yKa3aHUs UM UHCTPYKLUUK, NO-
cneumanHo OT CTpaHa Ha M3NbfHUTENHaTa BfacT, Taka 4e da € BbH OT
CbMHEHME, Ye pEeLleHMEeTO 3a M3gaBaHe Ha eBporericka 3anoBen 3a apecT
npuHagnexu Ha To3n opraH, a He B KparHa CMeTKa Ha U3nbfiHUTEeNnHaTa Bnact
(B%. B TO31 cmucbn peweHune ot 10 Hoempu 2016 r., Kovalkovas, -C477/16
PPU, EU:C:2016:861, Touka 42).

74 CboTBETHO M3gaBawmaT cbaebeH opraH TpsibBa 4a e B CbCTOAHME Aa Aage
rapaHuMm Ha Wu3NbHABALLMA CcbaebeH opraH, 4Ye MO OTHOLWEeHMEe Ha
rapaHumMiTe, npeaBuaeHN B NpaBHUSA pef Ha usgaBaliaTa AbpKaBa YneHka,
TOW OencTtBa He3aBMCUMO MpPU U3MbIAHEHNETO HAa OHE3N CBOW 3a4bINKEHUS,
KOMTO Ca NpUCbLUM Ha M3gaBaHETO Ha eBpOrencka 3anoseq 3a apecT. Tasm
HEe3aBMCUMOCT U3NCKBA HAaNMYMETO Ha 3aKOHOBWM NpaBuna U UHCTUTYLMOHanHa
paMKa, KOMTO [a rapaHTMpar, Y€ M3gaBalmsaT cbaebeH opraH He € U3NOXeH
Ha PUCK NpY B3eMaHETO Ha peLLeHne 3a n3gaBaHe Ha TakaBa 3anoBej 3a apect



Aa 6bae NoAYNHEH, Hape[ ¢ ApYroTo, Ha yKasdaHue Ha u3nbfiHUTenHaTa Bnact
B KOHKpETEH crny4amn.

C566/19 PPU 1 -C626/19 PPU

51 CobrnacHo npaktukaTta Ha Cbaa, BbNpekn Ye B CbOTBETCTBUE C NPUHLMNA
Ha npouecyanHa aBTOHOMWUSA AbpXaBUTE YMEHKM MoraT ga onpenensTt B
HaUMOHaANHOTO CcuM npaBO "cbaebHus opraH", KOMMNETEHTEeH Oa u3gage
eBponeKrcka 3anoBer 3a apecT, 3Ha4eHNeTo N 06xBaTbT Ha TOBA MOHATUE HEe
mMoraT ga 6baaTt ocTaBeHM Ha npeleHKaTa Ha BCAKa AbpKaBa YreHka. Tosu
TEPMUH M3UCKBA Ha usnata teputopus Ha Cbio3a aBTOHOMHO U e4HaKBO
TbIIKyBaHe, KOeTo TpsibBa Aa ce cbobpassiBa C TEKCTa Ha YneH 6, naparpad 1
oT PamkoBo pelwleHne 2002/584, c HeroBaTa 3akoHogatenHa ypenba v ¢ uenta
Ha TOBa PaMKOBO peLlleHue (BX. B TO3U CMUCHI pelueHne ot 27 mam 2019 r.,
OG u PI (lpokypamypu e Jlbek u Llsukay), C508/18 -u C82/19 -PPU,
EU:C:2019:456, T. 48 n 49 n ymtnpaHata cbaebHa npakTuka).

52 Taka CbabT Npuema, 4ye noHATneTo "n3gasall cbaebeH opraH" no cMucobna
Ha 4yneH 6, naparpad 1 or PamkoBo pewweHne 2002/584 moxe ga Bkno4yBa
OpraHuTe Ha ObpKaBa YNeHKa, KOUTO, Makap 1 Aa He ca HEMPEMEHHO Cbaun
UNu cbaunuLLa, yyacteaTt B NpaBopasfdaBaHETo Mo HakasaTenHu gena B 1asu
AbpXKaBa yneHka u gencreaT He3aBMCUMO NPU U3MbIAHEHMETO Ha OHE3N CBOM
3a0bIDKEHMS, KOUTO Ca NPUCBLLM Ha M3aaBaHETO Ha eBponencka 3anoses 3a
apecT, Tas3uM He3aBMCMMOCT M3MCKBa Ada Ca Hanuue 3aKOHOBW npasuna u
WHCTUTYUMOHaNHa pamka, KOMTO MoraT Aa rapaHtupart, 4e u3gaBallusT
cbaebeH opraH He e U3NOoXeH Npu B3eMaHeTO Ha pelleHne 3a nsgaBaHe Ha
TakaBa 3anoBe[ 3a apecT Ha KakbBTO M fa 6uno puck ga 6bae nogvvHeH, B
YaCTHOCT, Ha yKa3aHue B KOHKPETEH Criydyan OT CTpaHa Ha U3nbiHuUTEenHaTa
BnacT (BX. B T03un cmucbn Pewenne ot 27 man 2019 ., OG u Pl (npokypamypu
8 JTrobek u Llsukay), C508/18 -u C82/19 -PPU, EU:C:2019:456, Toukun 51 n 74).

[eno C-648/20 PPU-

UneH 8, naparpacd 1, 6ykea B) oT PamkoBo peweHune 2002/584, TbnkyBaH B
cBeTnMHaTa Ha uneH 47 oT XapTtarta U cbaebHaTta npaktuka Ha Cbaa, TpsidBa
Aa ce TblIKkyBa B CMUCBLIl, Y€ W3UCKBAHMATA, NPUCHLUM Ha edeKTuBHaTa
cbaebHa 3awunTa, KoaTo TpsibBa Aa 6bae npegocTaBeHa Ha nuue, 3a KOeTo e
n3gageHa eBponencka 3anoBes 3a apecT C Len HakasaTenHo npecrneasaHe,
He ca M3NbJIHEHW, KOraTo KaKTO eBpornenckaTa 3anoBeq 3a apecTt, Taka u
CbAebHOTO peLleHne, Ha KOeTO ce OCHOBaBa Tasu 3anoBe[, ca M3gadeHu oT
NPOKYypop - KOUTO MOXe Aa Obae kBanuduuupaH kato "usgasaly cbaebeH
opraH" no cMucbIa Ha YneH 6, naparpad 1 oT ToBa paMKOBO pPeLLEHNE - HO He
MoraT ga 6baat npepasrnedaHyM OT CbAd B M3gaBallata ObpKaBa uYrfeHka
npeav npegaBaHETO Ha MCKAHOTO N1Le OT U3MbIHABaLLaTa AbpXKaBa YneHkKa.

MNMpaBo Ha EBponenckus cbr3

CbobpaxeHusa 5, 6, 8 n 10 ot PamkoBo pelwieHne 2002/584 rnacar
CrnegHoTo:



"(5) Uenta Cblo3bT Aa ce npeBbpHE B NPOCTPAHCTBO Ha cBOBOAA, CUrypHOCT
N npaBocbave BOAM OO MPeMaxBaHe Ha eKkCcTpaguumnsata mMexay ObpXaBuTe
YNEeHKM N 3amMsaHaTa N CbC CUCTEMA 3a NpefaBaHe Mexay CbaebHuTe opraHw.
OcBeH TOBa BbBEXOaHETO Ha HOBa OMPOCTEHa cCMCTeMa 3a npedaBaHe Ha
OCbAEHM WNM 3anodo3peHn nuua 3a UenuTe Ha WU3MNbIHEHUeTO WK
HakasaTenHOTO NpecneaBaHe Ha HakasaTenHU NpUCban AaBa Bb3MOXHOCT Aa
Ce npemaxHaT CrOoXHOCTTa M Bb3MOXHOCTTA 3a 3abaBsHe, NpUCbLUM Ha
HacTosIluMTE npoueaypu 3a ekctpaguuusi. TpaauUMOHHWUTE OTHOLIEHUSI Ha
CbTPYAHNYECTBO, KOUTO npeobnagasat gocera Mexay ObpXKaBUTE-YNEHKW,
cneapa ga 6baaT 3aMeHeHu oT cuctemMa 3a cBoOOAHO ABMXKEHWEe Ha CbaebHu
peweHnss MNo  HakasaTenHonpaBHM  BbMApPOCKH, oOOxBallalla  KakTo
npegBapuTenHATe, Taka W OKOHYaTeNHUTe peLleHus, B paMKuTe Ha
NpPOCTPaHCTBOTO Ha cBoboaa, CUrypHOCT M NpaBoCbAME.

(6) EBponenickaTa 3anoBeq 3a apecT, nNpeasuaeHa B HaCTOALWOTO paMKOBO
pelleHne, e NbpBaTa KOHKPETHa Msipka B obracTTa Ha Haka3aTenHOTO NpaBo
3a npunaraHe Ha npuvHUMNa Ha B3auMMHO Npu3HaBaHe, KOWTO EBponencknar
CbBET ONpeaenu KaTo "KpanbrbfieH kKaMbK" Ha CbAEBHOTO CbTPYAHNYECTBO.

(8) PeweHusaTa 3a M3nbiIHEHME Ha eBponenckaTa 3anoBes 3a apect Tpsibea aa
nognexaT Ha QOCTaTb4yeH KOHTPOJSI, KOETO 03Ha4aBa, Ye CbaebHUAT opraH Ha
AbpKaBaTa YNneHka, B KOATo e Buno apectyBaHO UCKaHOTO nuue, we Tpsbea
Aa B3eMe pPELLEHMNETO 3a HErOBOTO NpefaBaHe.

(10) MexaHn3mbT Ha eBponenckaTa 3anoBe[ 3a apecT ce OCHOBaBa Ha BUCOKO
HMBO Ha JoBepue Mexay AbpXaBuTe uYneHkn. M3nbnHeHneTo my moxe fa
O6bae npeycTaHOBEHO CaMO B ClyyYal Ha CEPUO3HO U TPamHO HapyLleHue OT
CTpaHa Ha efHa OT AbpPXaBUTE YNEHKM Ha NPUHLUNUTE, NOCOYEHN B YneH 6,
naparpad 1 [EC], yctaHoBeHO oT CbBeTa CbrfiacHo 4neH 7, naparpad 1 [EC],
C nocneauumnTe, NocoveHn B YneH 7, naparpad 2 [EC].

4 Ynen 1 ot PamkoBo pewenne 2002/584, osarnaseH "OnpegeneHve Ha
eBponenckata 3anoBed 3a apecT U 3agbilKeHne 3a HENMHOTO U3NbIHEeHue",
npegswxaa:

. EBponelickaTta 3anoBeq 3a apecT € CbAebHO pelleHne, U3naaeHo oT
AbpkaBa uneHka, ¢ ornea apecTyBaHeTo U NpeaaBaHeTo OT Apyra AbpXasa
YneHKa Ha U3AMpPBaHO NULIE C LieN NpoBeXaaHe Ha HakasaTernHo npecrneasaHe
UNU U3NbIHEHWe Ha npucbaa 3a nuaBaHe OT cBoboda WNM Mspka 3a
3agbpxaHe.

2. [bpxaBuUTE-UNEeHKM U3NbITHABAT BCAKa eBporneicka 3anoseq 3a apecT
Bb3 OCHOBa Ha MpUHUMNA Ha B3aMMHO NpPU3HaBaHe U B CbOTBETCTBUE C
pasnopenbuTe Ha HacCTOSALLIOTO PaMKOBO pPeLLEHHE.



3. HacToAwoTo paMKOBO pelleHne He BoaM 40 NPOMSHA Ha 3a4bIHKEHNETO
3a 3a4nTaHe Ha OCHOBHUTE MpaBa M OCHOBHUTE MPaBHU NPUHLUMUNW, 3anerHanu
B uneH 6 [EC].

5 B uneHoBe 3, 4 n 4a ot PamkoBo peweHne 2002/584 ca n3bpoeHu
OCHOBaHMATa 3a 3a4bIDKUTENIHO U HEe3aAbIDKUTENHO HEU3MbIIHEHME Ha
eBponenckata 3anoseq 3a apecT. B uneH 5 oT pamKkoBOTO pelleHue ca
MOCOYEHN rapaHuuuTe, KOMTO u3gaBallaTa AbpXaBa YneHka TpsbBa aa
npeaocTaBn B KOHKPETHM Cry4Yau.

6 CovrnacHo uneH 6 ot PamkoBo peweHne 2002/584, nop 3arnasuve
"OnpegensiHe Ha KOMNETEHTHUTE CbAebHM opraHn':

"1. N3paBawmat cbaebeH opraH € cbaebHuaT opraH Ha usgasawiata
AbpXaBa urieHka, KOWTO € KOMMeTeHTEH Ja u3fgaBa eBpornerncka 3anoses 3a
apecT no cunarta Ha 3akoHO4aTeNncTBOTO Ha Ta3u AbpXxasa.

2.  WsnbnHsasawmaT cbaebeH opraH e cbAebHMAT opraH Ha usnbnHaBalwaTa
AbpXKaBa YneHka, KOMTO € KOMMNEeTEHTEH Aa M3NblHM eBponelickaTa 3anoses
3a apecT Mo cunaTa Ha 3aKoHOAAaTEeNCTBOTO Ha Tasun Abp)Kasa.

3. Bcaka gbpxaBa 4neHka WMHGOpMMpa reHepanHus cekpetapuaTt Ha
CbBeTa 3a KOMNETEeHTHMS  cbaebeH opraH CbrlacHO  HENHOTO
3aKoHoOaTencTBo.

FepmaHcKo npaBo

9 CovrnacHo yneH 146 ot Gerichtsverfassungsgesetz (3akoH 3a cbaebHaTa
cuctema; "GVG"):

"CnyxuTenuTte Ha NpokypaTypaTa ca ATbXXHW 4a U3MbIHSABAT CBbP3aHUTE CbC
cnyxbaTa ykasaHusi Ha CBOMTE HaYanHuum.

10 Maparpad 147 ot GVG npegsuxaa:

"paBomoLumATa 3a KOHTPOS N PHLKOBOACTBO Ce ynpaXHABaT OT:

1. degepanHuaT MUHUCTBP Ha NPaBOCHAMETO U 3alumMTaTta Ha noTpebutenute
[(Bundesminister der Justiz und fur Verbraucherschutz)] no oTHoweHne Ha
deiepanHusa rnaBeH NPOKYpop u deaepanHuTe NpoKypopu;

2. Landesjustizverwaltung [(opraH Ha nposuHyusma 3a npasopasdasaHe)] no
OTHOLLEHME Ha BCUYKM CNYXWUTENM Ha NpoKypaTypaTa Ha CbOTBETHaTa
MPOBUHYUS,

3. Han-BMCOKOMOCTABEHMAT CINYXUTEN Ha npoKypaTtypaTa BbB BUCLUUTE
PaoOHHN CbAUNULLA U OKPBXHUTE CbhbAUNULLA MO OTHOLIEHWE Ha BCUYKM

Cny>XnTesnn Ha nNpokypaTtyparta B pa|710Ha Ha KOMNEeTeHTHOCT Ha AadeHund Cba.

bwbnzapcko npaego



ZEEZA

9 3akoHbT 3a eKkcTpaguuuaTa U eBponenckaTa 3anoses 3a apect (Zakon za
extraditsiata i evropeiskata zapoved za arest, DV Ne 46, ot 3 toHn 2005 r.),
("8EE3A"), TpaHcnoHupa PamkoBo peweHne 2002/584 B 6Gbnarapckoto
3akoHoaaTtencTso. B uneH 37 ot 3EE3A ce cbabpxat pasnopenbu, cBbp3aHu
C M34aBaHeTo Ha eBponencKka 3anoBes 3a apecT, KOUTO ca NOYTU NOEHTUYHM C
Te3u B YreH 8 OT NOCOYEHOTO PaMKOBO peLleHue.

10 CvrnacHo uneH 56, naparpad 1, Touka 1 ot 3EE3A Ha gocvaebHata dasa
Ha HakasaTenHoTO MPOW3BOACTBO MPOKYPOPBLT € KOMMEeTeHTeH fa usgage
eBponeWncka 3anosep 3a apecTt Ha 06BMHAEMOTO nuLe.

NPK

11 CovrnacHo uneH 14, naparpad 1 ot HakasatenHo-npouecyanHusa Kogekc
(Nakazatelno-protsesualen kodeks, DV Ne 86, ot 28 oktompu 2005 1.) ("HIMK")
NMPOKYpOpPbT B3EMa peELUEeHUs Mo CBoe TBbpPAO ybexaeHue, Bb3 OCHOBa Ha
0b6ekTMBHO, 6e3NpuCTPacTHO W BCECTPAHHO pa3srnexnaHe Ha BCUYKK
obcToATencTea no 4enoTo, B CbOTBETCTBME CbC 3aKOHa.

12 B HakaszaTenHoTO MpPOU3BOACTBO MPOKYPOPHLT € KOMMETEHTHUAT OpraH,
KOMTO B cboTBeTCTBME C uneH 46 ot HIIK noBaura obBuMHEHWE, pBKOBOAMU
pascnefBaHETO M KOHTPONMpPa HEroBOTO 3aKOHOCBbOOPA3HO M MpaBUITHO
nposexaaHe.

13 MNocTaBaAHETO Nog npeaBapuUTenHO 3aabpXaHe Ha nuvue, cpeLly KoeTo ce
BOOW HakasaTenHo npecnefBaHe, ce ypexaa B pgocbaebHata dasa Ha
HaKasaTesIHOTO NPOM3BOACTBO OT YneH 64 ot HIK.

14 CvbrnacHo uneH 64, naparpad 1 ot HIK "mspkata 3a npegBaputeniHo
3abpxaHe ce npuema no BpemMe Ha NpeaBapuTeriHOTO MPOM3BOACTBO OT
KOMMNETEHTHMA MbPBOMHCTAHLMOHEH Cb/, NO UCKaHe Ha NpoKkypopa".

15 B cvotBeTCcTBME C uneH 64, naparpad 2 ot HIK npokypopbT Moxe aa
npuemMme Mspka, ¢ KoSTo Aa pasnopeaun 3agbpxaHe Ha 06BUHAEMOTO nvue 3a
He noBeYe OT 72 Yaca, 3a [a ce rapaHTupa, 4e Toea nuvue we 6bae n3npaBeHo
npen cbaa, KOMNEeTEHTEH Aa NOCTaHOBM BPEMEHHA MsPKa 3a 3aabpkaHe, ako
€ Heobxoamnmo.

16 YUneH 64, naparpad 3 ot HINK npeaswxaa, Yye "cbabT, 4eMCTBALL B CbCTaB
OT e4VH Cbaus, He3abaBHO pasrnexaa 4enoTo B OTKPUTO CbAebHOo 3aceaHue
C y4acTMeTO Ha NPOoKypopa, 0OBMHAEMUS N HEFOBUS 3ALLUTHUK".

17 OcBeH TOBa B CbOTBETCTBME C uneH 64, naparpad 4 ot HIK cbabT e
KOMMETEHTHUAT OpraH Ada pasrfieja WCKaHeTo 3a HanaraHe Ha BpeMEeHHO
3aAbpxaHe Ha 0OBUHAEMOTO Nuue M Aa NpeueHn danu TakoBa 3afbpXKaHe
cnegpa ga 6bae noctaHoOBEHO, UK Aa nsbepe ga HanoXxu no-neka Mspka, unm
Aa OTKaXxe KaTo UfANo Aa HamnoXu orpaHudmMTeniHa npouecyarnHa mMspka no
OTHOLLEHME Ha OBBUHAEMOTO Nuue.



®PpeHCcKo rnpaso
KoHcmumyuyusima
7 CbrnacHo yneH 64, nbpea annHesa ot KoHCTUTyuusaTa oT 4 oktomBpu 1958 r:

"MNpe3anaeHTbT Ha penybnukata e rapaHT 3a He3aBMCUMOCTTa Ha CbAebHUTE
opraHu.

3anoeed 3a cb3dagaHe Ha OCHOBHUSI 3aKOH 3a cmamyma Ha cbO0ebHama
griacm

8 CbrnacHo uneH 5 ot ordonnance no 58-1270, du 22 décembre 1958, portant
loi organique relative au statut de la magistrature (3anosea Ne 58-1270 ot 22
aekemspu 1958 r. 3a cb3gasaHe Ha OCHOBEH 3aKOH 3a cTaTyTa Ha cbaebHaTta
Bnacrt) (JORF ot 23 gekemBpu 1958 r., ctp. 11551):

"[pokypopuTte pgenctBaT No4 PbKOBOACTBOTO W Hajd3opa Ha cBouTe
NepapxmyHn HadanHuuM W No4 PbKOBOACTBOTO Ha MMHUCTbpa Ha
npaBocbameto. Te mMorat ga ce u3kasBaT CBOOOAHO NO BpeMe Ha
nacnywBaHuaTa.

HaKasamenHo-npouecyaneH Kodekc

9 KHura | ot 3akoHogaTtenHata yacTt Ha HakasatenHonpouecyanHusi Kogekc
(Code de procédure pénale) (HapmyaH no-HaTaTbk "HIK"), o3arnaeseHa
"poBexaaHe Ha HakasaTesrHomnpaBHa NONUTUKA, HakasaTemnHo npecrneasaHe
N gocbAebHo pascrneaBaHe", cbabpXka YeTupu 3arnaBus.

10 Oan | ot kHura | Ha HIK, o3arnaeeH "OpraHu, OTTOBOPHU 3a NPOBEXAAHETO
Ha nonuTukaTta B obnactra Ha HakasaTenHoTO NpaBoCbAMe, HAaKa3aTENHOTO
npecnegBaHe M gocbebHOTO pascnenBaHe", BKMOYBA, Haped C APYroTo,
yneHnose 30, 31 n 36. Ynen 30 rnacwu:

"MVHUCTBPBT Ha NpaBOCbOAMETO WM3NbIHSABA NonuTMKkata B obractrta Ha
Haka3aTenHoTO NpaBoCbAMe, OnpeaeneHa oT NpaBMTENCTBOTO. Ton crneamn 3a
HEMHOTO NOocCreAoBaTENHO npunaraHe Ha usnaTta Teputopusa Ha [PpeHckaTal
penybnuka.

3a Ta3u uen Ton nagasa obLM MHCTPYKUUKM HA CbAUUTE KbM NpoKypaTtypaTa.

Toli He MOXe Aa MM [aBa ykasaHusi Mo OTAENHU cry4dau.

11 UneH 31 ot I'TIK e hopmynupaH no cnegHnsa HauvmH:

"lMpokypaTtypaTta ocbLlecTBABa Haka3aTesiHO NpecneaBaHe U npunara 3akoHa,
KaToO HagnexHo cnasBa npuHuMna Ha 6e3npucTpacTHOCT, C KOWTO €
obBbp3aHa.



12 YneH 36 ot MK npegsuxaa:

"MaBHUAT NPOKYPOP MOXE C NUCMEHW yKasaHusl, MOMECTEeHU B NpenuckaTa no
[enoTo, Aa Hapeay Ha NPOKypopuTe Aa 3anoYHaT HakasaTesiHo Npou3BoACTBO
Un1 Aa opraHM3npar 3arnoysaHeTo Ha TakoBa NPOU3BOACTBO, UNKN Aa U3npaTaT
Ha KOMMETEHTHMS Cb MUCMEHN CTaHOBWLLA, KOUTO FMaBHUAT NPOKYpOp cunTa
3a NoAXOAsALLMN.

13 Aan lll ot kHura | Ha HIK, o3arnaeseH "CneacrBeHn cbannuia”, BKOYBA,
inter alia, rmaea |, os3arnaBeHa "Cbausa-cnegoBaTen: MbpPBOCTEMNEHEH
CneacTBeH cbA", KOATO e pasaenieHa Ha 13 pasgena.

14 YneH 122 ot ITIK, konto ce Hamunpa B pasgen 6 ot rnaea |, o3arnaBeH
"3anoBean 1 TAXHOTO U3NbIIHEHNE", NpeaBmXKaa CreaHoTO:

"PascnegBaluaTr cbaus MOXe Oa u3gagde 3anoseq 3a OBWUCK, MPU3OBKa,
NpU3oBKa UNn 3anose/ 3a apecT, ako e Heobxoanmo. CbausaTa, oTroBapslL 3a
BbMNpocuTe, CBbp3aHM CbC cBobofdaTa WM 3aAabpXaHeTo, MOXe da usgage
3anoBse[ 3a 3agbpKaHe.

3anoBeaTa 3a apecT e HapexaaHe, C KOeTo npasBonpunarawuTe opraHu ce
3aabmkaBaT [a U3OUPSAT NULETO, No OTHOLLEHME Ha KOeTo e u3ganeHa, 1 aa
ro oTBedaTt npep CcbAus-criefoBaTens, KaTo nNpean ToBa ro OTBeAaT, ako e
HeoGXxoauMo, B MOCOYEHMS B 3anoBeATa 3a apecT 3aTBOp, KbAeTo To e 6bae
NPUeTo U 3a4bpKaHo.

15 CbrnacHo un. 131 ot 'K, KOMTO CbLLUO € YacT oT pasaen 6:

"AKO NNLETO CE € YKPUIo nnun npedbreaBa U3BbH TEPUTOPUATA Ha
PenybnukaTta, cbausa-cnegosaTenaT, criefl KOHCyNnTauusa ¢ Npokypopa, Moxe
Aa nsgage 3anoBef 3a apecT CpeLLy Hero, ako 3a NpecTbhfeHNeTo ce
npegswxga HakasaHue nvwasaHe oT cBoboaa U NO-TEXKO HakasaHue.

16 YUneH 170 ot ITIK, konto ce Hamupa B pasgen 10 ot rmasa | Ha gan Il oT
kHura | Ha [TIK, osarnaBeH "HepemctBuTtenHoCT Ha pascnegBaHusTa",
npeaswxaa cnegHoTo:

"BbB Bpb3Ka C BCAKO eno pa3cneaBallymsT Cbaus, NPOKYpOpPbT, CTpaHUTE Unu
nognomaraHuaT ceugeTen Morat da cesupart pascrieaBaliusa cbCTaB B Xoda
Ha pascrieBaHeTo, 3a Aa novckaT OTMAHa Ha rnpouecyareH akT UM JOKYMEHT.

17 Krura IV Ha HIK, koaTo obxBawa "peavua cneumdunyHn npoueaypu”,
BKNOYBa, Hapen c gpyroto, aan X, KoUTo e osarnaeeH "MexayHapoaHa
npasHa B3aumMmoromoLy" n e pasgerieH Ha cegem rnaeu, kato rnasa |V oT Hero
e osarnaeseHa "EBponericka 3anoBef 3a apecT U npoueaypuw 3a npegaBaHe
MeXay ObpXaBuTe - YreHKM Ha EBponenckna cblo3, B CbLOTBETCTBME C



PamkoBoTo peweHne Ha CbBeTa Ha EBponenckus cbio3d ot 13 toHm 2002 1. n
npoueaypu 3a npegaBaHe B CbOTBETCTBME CbC CMOPA3yMEHUS, CKITHOYEHU OT
EBponenckus cbio3 ¢ gpyrn abvpxasn”. UneH 695-16, nbpBa annHesa ot HIK,
KOWTO ce Hamupa B rnasa |V, npegsmxna cnegHoTo:

"pokypaTypaTa KbM pascnegpawus CbA, NMbPBOMHCTAHUWMOHHUA CbA WU
cbAa, OTroBap4LL 3a U3NbISTHEHMETO Ha NpUCbAUTE, KOUTO € n3gan 3anoses 3a
apecT, 4 u3nbrHgBa nof opmaTa Ha eBponencka 3anoBeq 3a apecT, KaTo
AencTBa No UCKaHe Ha cbha WUNKU Mo CBOHA MHWUMATMBA, B CbOTBETCTBUE C
npasunaTa v nNpu ycnosusaTa, npeasmaeHn B YneHose 695-12-695-15.



OTIrOBOP:

Taka 4e repmaHCcKMTE MNPOKYpoOpW, Makap M [ga OTroBapsaT Ha
M3NCKBAHETO 3a OOEeKTUMBHOCT, He OTroBapsAT Ha M3MCKBaHeTO 3a
HEe3aBMCUMOCT, Tb/ KaTO MMHUCTBPBLT Ha NPaBOCHLAMETO MOXE Aa UM AaBa
onpegerieHn HapexgaHusa B xoda Ha paboTaTa UM, BKITHOYUTENHO Aa nsgasa
E3A.CboTo ce cnomeHaBa u B pelueHneTo no geno C-489/19 PPU oTHocHO
aBCTPUMNCKUTE NPOKYpoOpu, C U3KMAKOYEeHWEe Ha ToBa, 4e korato E3A B
HaunoHanHaTa cucTema noanexu Ha ogobpeHne oT cbaa, KOeTo OTroBapst Ha
n3ncKkBaHusTa 3a 06eKTMBHOCT M HE3aBUCMMOCT, TOraBa nsgaBallmaT OpraH e
noasnoXxeH Ha AByeTaneH cbaebeH KOHTPON 1 Taka OTroBaps Ha M3UCKBAHUATA
Ha XapTtata. Taka 4e, KoraTto MPOKYpop OT AbpxaBa 4fieHKa MOXe Aa
nonyyaBa Mpekn WNNU HENPEKU HapeXOaHus OT WU3MbIIHUTENHUMS OopraH B
CbOTBETCTBME C TeKywm pascnenBaHus u E3A, Ton He MOXe Aa ce cuyuTa 3a
cbaebeH opraH cbrrnacHo PamMKoBOTO peLueHue.

[pyrata cuctema ce Habnogasa B Pewwenne Parquet général du Grand-
Duché de Luxembourg n Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU,
Makap ga e BApHO, Ye NpoKypopuTe ca ANbXHW Aa U3NbHABAT YyKasaHuATa Ha
CBOUTE MepapxmMyHU HavanHuuu, oT npaktukata Ha Cbaa, no-cneumanHo ot
peweHuaTa ot 27 man 2019 r. OG u PI (npokypamypu e JTrobek u Llsukay)
(C508/18 -n C82/19 -PPU, EU:C:2019:456), kakto 1 ot 27 man 2019 r., PF
(FeHepanHa npokypamypa Ha Jlumea) (C509/18, -EU:C:2019:457), 4e
M3NCKBAHETO 3a HEe3aBMCUMOCT, KOETO O3HadaBa, 4Ye npaBoMolmaTa 3a
B3EMaHe Ha peLUeHMsi Ha NPOKypopuTe He morat ga O6baaT nogYMHeHU Ha
yKkasaHua n3BbH cbaebHaTa BnacT, no-cneumanHo Ha TakuBa, u3gageHu ot
n3nbrHUTENHaTa BNacT, He 3abpaHsiBa €BeHTyanHW BbTPEeLlHW yKas3aHus,
Kouto morat ga 6baat AadeHn Ha MpoKypopuTe OT TEXHUTE MepapXuydHu
PbKOBOOUTENM, KOUTO CaMum Ca MPOKypopu, Bb3 OCHOBA Ha WMepapXuUdHuUTE
OTHOLLEHMS, 3arnerHanu B ocHoBaTta Ha (PyHKLMOHMPAHETO Ha NpoKypaTypara.

B koHTekcTta Ha pgeno C-414/20 PPU, korato apecTyBaHOTO nuue
Bb3pa3siBa HaUCTMHA CpeLLy Bb3MOXHOCTTa BbB BbTPELLHOTO NPaBo, KOETO He
3abpaHaBa HMKaKBM BbTPELUHM yKasaHusi, KOUTO MoraT ga 6baaT gaBaHu Ha
NPOKYpOpUTE OT TEXHUTE NepapXMYHN HavYanHUUn, € MHTePECHO Aa ce BUOAT
aena C508/18 -u C82/19 PPU, n PF, C509/18-) B cBeTNMHaTa Ha U3UCKBAHETO
3a HEe3aBMCUMMOCT Ha NpPoKypopuTe. Taka ye B 3aKrOYeHWe NPOKypopuTe Ha
AbpXaBa urieHKa, KOMTO OTroBapsiT 3a NPOBEXOaHEeTO Ha Haka3aTeslHo
npecrneaBaHe W AelcTBaT Nog PbKOBOACTBOTO WM Haasopa Ha CBOUTE
nepapxuyHn pbLKOBOAUTENW, Nonagat B obxBaTa Ha MOHATMETO "n3gaBaly,
cbaebeH opran" no cMucbna Ha Ta3u pasnopenba, Npu yCrioBue Yye TEXHUAT
cTaTyT UM MNpeaocTaBs rapaHumMsi 3a He3aBMCUMOCT, MO-CrneumanHo no
OTHOLUEHME Ha W3NbfHWUTENHaTa BRacT, BbB Bpb3ka C U3gaBaHETO Ha
eBpornencka 3anoeepq 3a apect. PamkoBo peweHne 2002/584 tpsibea ga ce
TbIIKyBa B CMUCBJ1, Y€ M3UCKBAHWUATA, MPUCHLUN Ha edekTMBHaTa cbaebHa
3awuTa, KosTo TpsibBa Aa Obae npefocTaBeHa Ha BCSKO NULE, NO OTHOLIEHNe
Ha KOeTo e u3gageHa eBpornencka 3anoBe 3a apecT BbB Bpb3ka C
HakasaTenHo NPOU3BOACTBO, Ca W3MbIIHEHW, aKO CbINacHO MpPaBoOTO Ha
n3gasallarta AbpKaBa YfieHKa yCrnoBusiTa 3a u3gaBaHe Ha TakaBa 3anoBsef, U
no-crneumarnHo HerHaTa NPONopPLMOHANHOCT, Nognexar Ha cbaebeH KOHTpon



B Ta3u Abpxasa uneHka/ Kovalkovas C-477/16 PPU, 1. 37, Poltorak C-452/16
PPU, 1.45/.

EdektnBeH cbaebeH KOHTPOS, rapaHTUpaH oT YneH 47 oT XapTaTa

3Ha4eHuneTo Ha peleHuneTo no genoto Bob Dogi, C-241/15, e, ye Cuctemarta
Ha eBponenckaTa 3anoBep 3a apecT cnefoBaTenHo npeanonara, ¢ ornea Ha
n3ncKkBaHeTo, nNpeasnaeHo B uneH 8, naparpad 1, 6yksa B) oT PamkoBOTO
pelleHne, OBOMHO HMBO Ha 3allMTa Ha npouecyanHute npaBa M OCHOBHUTE
npaea, OT Konto TpsAbBa ga ce Non3Ba MCKaHOTO NnLE, Tb KAaTO B AOMbIIHEHME
KbM cbebHaTa 3awmTta, ocurypeHa Ha NbpBOTO HMBO, Ha KOETO ce npuema
HauMoHanHo cbaebHo pelleHne, KaKBOTO € HauMoHanHaTa 3anoBes 3a apect,
e 3awmTtara, KoaTo TpsAbea Aa 6bae ocurypeHa Ha BTOPOTO HUBO, Ha KOETO ce
n3gaesa eBporenckaTa 3anoBef 3a apecT, KOeTO MOXe Ja ce Cryuyu, B
3aBMCUMOCT OT obcTodATencTBarta, CKopo crnej npuemMmaHeTo Ha HauMOHanHOTO
cbaebHo peweHne. ToBa OBOWMHO HMBO Ha cbaebHa 3awmuTa No NPUHLMN
nuncea B cUTyaums KaTto Tasu B rNaBHOTO NPOU3BOACTBO, B KOSATO Ce npunara
"onpocteHa" npouefypa 3a eBporencka 3anoBen 3a apecT, TbM KaTo B
paMKuTe Ha Tasu npouegypa HauuoHanHuAaT cbaebeH opraH He e B3en
pelueHne, KaTo HanpMMep peLleHne 3a u3gaBaHe Ha HauMoHarnHa 3anoseq 3a
apecT, Ha KOeTo [a Ce OCHOBaBa eBporeunckata 3anoBeq 3a apecT, npeau
n3gaBaHeTO Ha eBponerickaTa 3anoBes 3a apecT.

C peweHuneTo no geno C-508/18 n C-82/19 PPU, T. 68 ce npuema, 4ye
LLIO Ce OTHacsa 40 MsApKa KaTo M3gaBaHETO Ha eBpPOMNencka 3anoBes 3a apect,
KOATO MOXe Aa 3acerHe NpaBoTo Ha cBoboaa Ha 3acerHatoTo fmue, 3akpeneHo
B YIieH 6 oT XapTaTa Ha OCHOBHUTE NpaBa Ha EBponenckus cbios, Tasn 3awmTa
O3Ha4yaBa, Ye peleHne, OTroBapslO Ha MW3UCKBaAHUATA, MNPUCHLUM Ha
edekTuBHaTa cbaebHa 3awmTta, cneasa ga 6bae NpPUMeTo NMOoHE Ha egHo OT
ABETEe HMBa Ha Tasn 3awmta. Taka 4e, KOraTo HaLMOHanHOTO MpaBo
npenocTaBa KOMMNETEHTHOCT 3a m3gaBaHe Ha E3A Ha npokypopa, KOMTO
yyacTBa B HakasaTenHOTO pascriegBaHe, HO TOM He e CcbAaus, 3anoBeaTa 3a
apect /3AP/, kosaTo TpsibBa aa 6bae npunoxeHa kbM E3A, TpssbBa na otroBaps
Ha KputepunTe 3a edbekTUBEH CbaebeH KOHTPO. TOBa 03Ha4yaBa, Y€ NbpPBOTO
HMBO Ha 3awuMTa € U3NbiHeHo, korato E3A ce n3gaBa OT NPoOKypop, HO Npwu
3AP, nsgageH ot cbamsi NPSKO UM C y4acTMeTo Ha cbansa.BTopoTo HMBO Ha
3aWwmMTa Ha npaBaTa Ha 3aabpXaHOTO NUUE O3HavaBa, Ye CbAebHUAT
opraH,KOMMNeTeHTeH MO HauMoHanHOTO npaBo Aa u3gage E3A, Tpsbea ga
crnasBa ycroBuATa 3a M3gaBaHETO M U CbobpasHO 0COBEHOCTUTE Ha BCEKU
crnyyah [pa npaBu MpeueHka No BbNpoca 3a MpPONopuUMOHANHOCTTa Ha
n3gasaHeTo n. /Pewenne C-508/18 n C-82/19 PPU, 1.71/. ocBeH TOBa, Korato
NpaBOTO Ha M3gaBallaTa Obp)KaBa 4neHka NpeaocTaBst KOMNETEHTHOCTTA 3a
n3gaBaHe Ha eBpOMericka 3anoBeq 3a apecT Ha opraH, KOMTO, Makap v aa
yyacTBa B NpaBopa3faBaHETO B Ta3n AbpKaBa 4neHka, cam no cebe cu He e
CbA, peleHneTo 3a M3gaBaHe Ha TakaBa 3anoBeq 3a apecT W, Hapend C
ApYyroTo, NpPonopLMOHanHOCTTa Ha ToBa pelleHne Tpsabea aa moraT ga 6vaat
npegmeT Ha cbaebHO NPOM3BOACTBO B AbpKaBaTta YfeHKa, KoeTo Aa oTroBaps
B MbJfilHA CTENeH Ha M3MCKBaHWATA, MpUCbLM Ha edekTuBHaTa cbaebHa



3awmTa. Jlnncata Ha BBL3MOXHOCT 3a TakbB CbAebEH KOHTPON HaMa aa
3acerHe wusgaBawus opraH, HO TpsibBa ga 6bae B3eTa npeasug npu
npeueHkaTa Ha 3akoHocbobpasHocTTa Ha E3A.

OT momeHTa, B KOMUTO TpsibBa Aa uma edekTuBeH cbaebeH KOHTpon,
CbabT Nnoco4yBa, Ye NPOMOpPLMOHANHOCTTa Ha PELLUEHMETO Ha NpoKypaTypaTta
3a u3gaBaHe Ha eBponencKka 3anoBes 3a apecT MoXe [a Noanexun Ha cbaebeH
KOHTPOM npeau Unn nodtu egHOBPEMEHHO C M34AaBaHETO M U BbB BCUYKM
cnyyau crnep nsgaBaHETO Ha eBpornenckaTa 3anoBes 3a apecT, Tbil KaTo TO3U
KOHTPOM MOXe Aa ce OCbLLEeCTBM B 3aBUCMMOCT OT obcToaTencreaTa npeau
unu cnepg haktnyeckoTo npegaBaHe Ha uckaHoto nuue. ( Parquet général du
Grand-Duché de Luxembourg wn Openbaar Ministerie, C566/19 PPU
n-C626/19 PPU, 1. 70 n 71).

CnepBa ga ce otbenexu, Ye OOpW B HakasaTenHuM NPOM3BOACTBa 3a
N3NbJIHEHME Ha NpUCbAa NuaBaHe OT cBoboaa NNu MsApKa 3a HEOTKINOHEHWe
3agbpxaHe noA CTpaxa, WM Jopu B HakasaTenHu MpouM3BOACTBA MO
CbLLECTBO, KOUTO Ca U3BbH 06XxBaTa Ha PamMKOBOTO peLLeHMe 1 Ha NPaBoTo Ha
EBponelickua cblo3, AbpXaBuUTe YNEHKM BCE MaK ca ANbXHM Aa 3auuTtaT
OCHOBHUTE NpaBa, 3anerHanu B KoHBeHumsita unm B un. 6 n 47 ot K3MNM4ocC,
UM YCTaHOBEHU B HaUMOHAHOTO MM npaso (pewenune F, C-168/13, 1.48)

AcHo e, ye CbabT e ybeneH, ye korato opraHbT, u3gasaw, E3A ot
AbpXaBaTa-yneHka, € pasfnuMyeH OT Cbaus, HauuMoHanHata npoueaypa 3a
nsgasaHe Ha E3A BknioyBa HauuoHanHa 3anoBes 3a apecT UM paBHOCTOEH
cbaebeH akT un cneq nsgaBaHeTo Ha To3n akT E3A TpsibBa ga nognexu Ha
edekTuBeH cbaebeH KOHTPON, npeauM 3aabpXaHoTo nuvue ga 6bae
NpexBbprieHo B AbpKaBaTa-yreHka Ha €4HO OT NoCOoYeHUTE HMBA Ha cbaebHa
3awmTa.Korato opraHbT, NMOCOYEH OT ObpXaBaTa-ufeHka, € Cbaus, Toraea
edeKkTMBHaTa 3alimuTa e rapaHTMpaHa, Tbil KaTo NPU B3EMaHETO Ha pPeLLeHNeTo
3a m3gaBaHe Ha E3A e uaBbplueHa OueHKa Ha 3aKOHOCHLOOpasHOCTTa Ha
HaUMOHaNHUA akT 3a apecT, u3gagdeH oT Apyr cbaebeH opraH B gbpkaBaTta-
YfieHKa CbrfacHo uneH 6. Taka Ye CbMHUTENHN OT rnegHa To4Yka Ha BPEMETO
ca camo cfnyyauTe, KOorato MpPOKYpopbT € opraHbT, u3gasaw, E3A.Toraea
ePEKTUBHUAT KOHTPON O3HadaBa, Ye MNOHEe pPELUEHMETO 3a M3gaBaHe Ha
HaunoHanHa 3anoBe[ 3a apecT ce B3ema Npsiko crieq 3anoBeq Unn pelueHme
Ha CbAMs N TakbB BUA akT € JOMbfHUTENEH KbM npoueaypara.

Bb3MOXHO € Ja nMa pasnuyHn cnyvau B pasfinyHNTE ObpKaBU-UITEHKM:
-E3A ce nspgaBa OT cbaus UM C y4acTMeTO Ha CbOMSA/MPSK UM Henpsik
KoHTpon/, HoO E3A ce n3gaBa oT Npokypop.B To3m cnyyan nbpBOTO HMBO Ha
3awuTa ce npunara npeaun nuueTo ga 6bae NPexBbPIEHO;
- HOX[ ce nspaBa OT Ccbaus UM C y4acTMETO Ha CbANA/NPSK UM HENpsK
kKoHTpon/ , Ho E3A ce nsgasa OT NPoOKypop CbrNacHO peLleHneTo Ha Cbaa Unm
HeroBaTa 3anoBef. B To3n cniyyan aBeTe HMBa Ha 3awimTa ca NpUnoXmMn oLle
npeau nuueTo fa 6bae 3aabpXkaHo B Apyra Obp)KaBa YreHKa;
E3A He ce nsgaBsa OT Cbaus UM C y4acTUETO Ha Cbaus, HO MMa HaasexeH
cbaebeH KoOHTpon cnen akTUYecKOoTO 3agbpkaHe Ha nuueTo B gpyra
AbpXaBa-yneHka, a E3A He ce nsgaBsa OT Cbausl, HO NOANEXN HA HaaeXeH
cbaebeH KOHTpPON nped Cbh B AbpXkaBaTa-uneHka cneg gakTuyeckoTo
3agbpKaHe Ha NUUETOo B Apyra AbpXaBa-yneHka. B To3u cnyyan gsete HuBa
Ha 3awmTa ca epekTUBHM 1 NPUNOXUMMI Crief 3aAbpKaHeTo Ha NULETO B Apyra
AbpXXaBa-YneHka;



E3A ce n3gasa He OT Cbaus UNKN C y4aCTUETO Ha CbOUA, HO HAMA edPeKTUBEH
cbaebeH koHTpon, a E3A ce nsgasa He OT CbAnA, HO NOANEXM HA HaONEeXeH
cbaebeH KOHTpON nped CbAd B AbpxaBaTa-urneHka cnef aktnyeckoto
3abpXaHe Ha NULUEeTOo B Apyra Abp)KaBa-yrieHka;

-HakasaTtenHarta 3anoBeq He ce n3gaBa OT CbAWS UMK C Yy4acTUETO Ha Cbaus
W B HauMOHanHaTa cuctemMa nunceBaT SCHUM npasuna, ypexgawm cbaebHus
KoHTpon, a E3A He ce u3gaBa OT CbAMA UNKM C y4acTMETO Ha CbausA U B
HauuoHanHaTa cucTtema nunceaT SCHW npasuna, ypexgawm cbaebHus
KOHTpOM npean hakTU4ecKoTo NpexBbpIIiHE HAa apecTyBaHOTO Nuue oT Apyra
AbpXaBa-YneHka;

- HAIN He ce u3gaBa OT CbANSA UMK C Y4ACTMETO Ha CbOUs U B HaUMOHanHaTta
cucTema nunceaT ACHU NpaBuna, ypexaawm cbaebHusa koHTpon, a E3A He ce
n3gaBa OT CbAUSA UMM C ydacTMETO Ha CbaMA M B HauuMoHanHata cuctema
1306LL0 nNunceaTt SACHW Npasuna, ypexgawm cbaebHna KOHTPOTT;

-E3A ce wunspaBa oT opraH Ha u3NbAHMTENHaTa BMacT, HO creg wunu no
pasnopexaaHe Ha NPOKYpop U ce npunara HaanexeH cbaebeH KOHTpon cneg
hakTU4eckoTo 3aabpkaHe Ha nuvueto, a E3A ce usgaBa oT npokypop, HO
yCcrnoBuATa 3a u3gaBaHeTo W nognexar Ha cbaebeH KOHTpon cnen
haKTN4eCKOTO NPEXBBPSIHE HA 3a4bPXKAHOTO NULE;

-HakasatenHaTa 3anoBeg He moxe Aa 6bae ycnosue 3a usgasaHe Ha ESA,
TbW KaTo T 06EKTMBHO HE OTrOBaps Ha HEMHUTE Lenu U yHKUUN - Taka ve TS
He e MsipKa 3a apecT Unu 3aabpXaHe Ha 0OBUHAEMO NuLe.



o ®PuHaHcupa ce ot nporpama "lMpaBocbane” Ha EBponenckma cbro3

* (2014-2020 r.).
* * CobabpxaHMeTo Ha Tasn nybnukaums oTpassisa camo Bb3rfeanTe Ha aBTopa
e 7 el W e N3LSNO Ha HeroBa OTroBOpHOCT. EBponelickaTa koMucusa He noema
HMKaKBa OTrOBOPHOCT 3a M3MNOM3BaHETO Ha CbAbpXallaTta ce B Hes
UHopMaLus.
OTIroBOP:

Taka 4Ye repmaHCcKMTe nNPOKypopW, Makap M [[a OTroBapAaT Ha
M3NCKBaHETO 3a OOEKTMBHOCT, He OTroBapsiT Ha W3WUCKBaAHETO 3a
HEe3aBMCUMOCT, Tb KaTO MUHUCTBPBLT Ha NPaBOCHLAMETO MOXEe Aa UM AaBa
onpegeneHn HapexaaHusa B xoda Ha paboTaTta UM, BKIIOYUTENHO Aa nsgasa
E3A.CbLuoTo ce cnomeHaBa u B pelueHneTo no geno C-489/19 PPU oTHOCHO
aBCTPUNCKUTE MNPOKYpoOpU, C WU3KMNHOYeHWe Ha ToBa, 4e korato E3A B
HauuoHanHaTa cucTema noanexu Ha ogobpeHne oT cbaa, KOeTo OTroBaps Ha
n3nckBaHmsTa 3a 06EKTUBHOCT M HE3AaBUCMMOCT, TOraBa ns3gaBallmaT OpraH e
noasnioxeH Ha ApyeTaneH cbaebeH KOHTPON 1 Taka OTroBaps Ha U3NUCKBAHUATa
Ha XapTaTta. Taka 4e, kKoraTo MPOKYpOp OT AbpXaBa 4YNeHKa Moxe [fa
nonyyaBa Mpekn WNU HENpekn HapexngaHus OT WU3MbIIHUTENHUS OopraH B
CbOTBETCTBME C TeKyLn pascrenBaHusa n E3A, Ton He Moxe fa ce cuuTa 3a
cbaebeH opraH cbrrnacHo PamMKoBOTO peLueHue.

[pyraTa cuctema ce Habntogaea B PewweHune Parquet général du Grand-
Duché de Luxembourg n Openbaar Ministerie, C-566/19 PPU n C-626/19 PPU,
Makap ga e BApHO, Ye NpoKypopuTe ca ANbXHW Aa U3NbHABAT YyKasaHuATa Ha
CBOUTE MepapxXmMyHU HadanHuuu, oT npaktukata Ha Cbaa, no-cneumanHo ot
peweHuaTa ot 27 man 2019 r. OG u PI (npokypamypu e JTrobek u Llsukay)
(C508/18 -n C82/19 -PPU, EU:C:2019:456), kakto 1 oT 27 man 2019 r., PF
(FeHepanHa npokypamypa Ha Jlumea) (C509/18, -EU:C:2019:457), 4e
M3NCKBAHETO 3a HEe3aBMCUMOCT, KOETO O3HayaBa, 4Ye npaBoMowmaTa 3a
B3EMaHe Ha peLUeHMs1 Ha NPOKypopuTe He morat Aa O6baaT nogYMHEHU Ha
yKkasaHusa n3BbH cbaebHaTa BnacT, no-cneumanHo Ha Takuea, u3gageHu ot
n3nbrHUTENHaTa BNacT, He 3abpaHsiBa €BeHTyanHW BbTPEeLIHW yKas3aHus,
Kouto morat ga 6baat gageHn Ha MpoKypopuTe OT TEXHUTE MepapXnyHu
PbKOBOOUTENM, KOUTO CaMu ca MPOKypopu, Bb3 OCHOBA Ha WMepapXu4HuUTE
OTHOLLEHMS, 3anerHanu B ocHoBaTta Ha (PyHKLMOHMPAHETO Ha NpoKypaTtypara.

B koHTekcTa Ha pgeno C-414/20 PPU, korato apecTyBaHOTO nuue
Bb3passiBa HAUCTMHA CPpeLLy Bb3MOXHOCTTa BbB BbTPELLUHOTO NPaBo, KOETO He
3abpaHaBa HMKaKBM BbTPELUHM yKa3aHus, KOUTO MoraT ga 6baaT gaBaHu Ha
NPOKYPOPUTE OT TEXHUTE NEepPapXMYHN HayYanHUUu, e MHTepecHO Aa ce BUASAT
aena C508/18 -u C82/19 PPU, n PF, C509/18-) B cBeTNMHaTa Ha U3UCKBAHETO
3a HEe3aBWCUMMOCT Ha NpPoKypopuTe. Taka 4ye B 3aKroYeHne NPOKypopuTe Ha
AbpXaBa urieHKka, KOMTO OTroBapsiT 3a NPOBEXOaHeTO Ha Haka3aTesmHo
npecrneaBaHe W AencTBaT Noh PbKOBOACTBOTO WM Haasopa Ha CBOUTE
nepapxuyHn pbLKOBOAUTENW, Nonagat B obxBaTa Ha MOHATMETO "n3gaBaly
cbaebeH opran" no cMucbna Ha Ta3u pasnopeaba, Npu yCnoBue Ye TEXHUAT
cTaTyT UM nNpeaocTaBs rapaHumMsi 3a He3aBMCUMOCT, MO-CrheumanHo no
OTHOLUEHME Ha W3NbfHWUTENHaTa BRacT, BbB Bpb3ka C W3gaBaHETO Ha
eBponencka 3anoeepq 3a apect. PamkoBo peweHne 2002/584 tpsibea ga ce
TbIIKyBa B CMUCBJ1, Y€ U3UCKBAHWUATA, NPUCHLUN Ha edekTuBHaTa cbaebHa
3awmTa, KoaTo Tpsibea fa 6bAe NpegocTaBeHa Ha BCAKO Nuue, No OTHOLLEHME
Ha KOeTo e u3gadeHa eBporneKncka 3anoBe 3a apecT BbB Bpb3ka C
HakasaTenHo NPOU3BOACTBO, Ca WU3MbISIHEHW, aKO CbIMACHO MpPaBOTO Ha



n3gasallaTta AbpKaBa YfieHKa yCrnoBusTa 3a u3gaBaHe Ha TakaBa 3anoBes, U
no-crneumarnHo HerHaTa NPONopPLMOHANHOCT, Noanexar Ha cbaebeH KOHTpOn
B Ta3n abpxaBa vneHka/ Kovalkovas C-477/16 PPU, T. 37, Poltorak C-452/16
PPU, 1.45/.

EdektnBeH cbaebeH KOHTPOI, rapaHTMpaH oT YrneH 47 oT XapTtaTta

3HaveHuneTo Ha pelwieHneTo no genoto Bob Dogi, C-241/15, e, ye Cuctemarta
Ha eBponenckaTa 3anoBep 3a apecT cnefoBaTeNnHo npeanonara, ¢ orneq Ha
n3ncKkBaHeTo, nNpeasnaeHo B uneH 8, naparpad 1, 6yksa B) oT PamkoBOTO
pelleHve, OBOMHO HMBO Ha 3allMTa Ha npouecyanHute npaea M OCHOBHUTE
npaea, OT Konto TpsibBa Aa ce Non3Ba MCKaHOTO NuLe, Tb KAaTo B 4OMbIIHEHME
KbM cbebHaTa 3awmTta, ocurypeHa Ha NbpBOTO HMBO, Ha KOETO ce npuema
HauMOHanHo cbaebHo pelleHne, KakBOTO € HaluMoHanHaTa 3anoBsep 3a apecT,
e 3awmrara, KoaTo Tpssbea Aa 6bae ocurypeHa Ha BTOPOTO HUBO, Ha KOETO ce
n3gaesa eBporenckaTa 3anoBe 3a apecT, KOeTo MOXe [a ce Cnyyu, B
3aBMCUMOCT OT obcTodATencTBarta, CKopo crnej npuemMaHeTo Ha HauMOHanHOTO
cbaebHo peweHne. ToBa ABOWMHO HMBO Ha cbAebHa 3awmTta no NpUHLUMN
nMncBa B CUTyaums KaTto Tasu B rNaBHOTO NPOM3BOACTBO, B KOSATO Ce npunara
"onpocTeHa" npouenypa 3a eBporencka 3anoBe 3a apecT, TbM KaTo B
paMKuTe Ha Tasu npouefypa HauuoHanHuAaT cbaebeH opraH He e B3en
pelueHne, KaTo HanpyMep peLleHne 3a u3fgaBaHe Ha HaunoHanHa 3anoseq 3a
apecT, Ha KOeTo [a Ce OCHOBaBa eBporeunckata 3anoBeq 3a apecT, npeau
n3gaBaHeTO Ha eBponerickaTa 3anoBeq 3a apecT.

C peweHnuneTo no geno C-508/18 n C-82/19 PPU, T. 68 ce npuema, 4ye
LLIO Ce OTHacsa 40 MsApKa KaTo M3gaBaHETO Ha eBpPOMNencka 3anoBes 3a apectT,
KOATO MOXe Aia 3acerHe NpaBoTo Ha cBoboaa Ha 3acerHatoTo fimue, 3akpeneHo
B YIieH 6 oT XapTaTa Ha OCHOBHUTE NpaBa Ha EBponenckus cbios, Tasn 3awmTa
O3Ha4yaBa, Ye peleHne, OTroBapslWO Ha MW3UCKBaAHUATA, MNPUCHLUM Ha
edekTuBHaTa cbaebHa 3awmTta, cneasa ga 6bae NpPUMEeTo NMOHE Ha egHo OT
ABETEe HMBa Ha Tasn 3awmta. Taka 4e, KOraTo HaLMOHanHOTO MpaBo
npenocTaBa KOMMNETEHTHOCT 3a m3gaBaHe Ha E3A Ha npokypopa, KOMTO
yyacTBa B HakasaTenHOTO pascriegBaHe, HO TOM He e CcbAaus, 3anoBeaTa 3a
apect /3AP/, kosaTo TpsibBa aa 6bae npunoxeHa kbM E3A, TpssbBa na otroBaps
Ha KputepumTe 3a edbekTUBEH CbaebeH KOHTPO. TOBa 03Ha4yaBa, Y€ NbpBOTO
HMBO Ha 3awMTa € U3NbiHeHo, korato E3A ce m3gaBa OT NpoKypop, HO Npwu
3AP, nsgageH ot cbamsi NPSIKO MM C y4acTMeTO Ha cbaus.BTopoTo HMBO Ha
3alWmMTa Ha npaBata Ha 3agbpXaHOTO Nuue O3HavyaBa, 4Ye CbAebHuaT
OopraH,KOMMNeTeHTeH MO HauMoHanHOTO npaBo Aa u3gage E3A, Tpsbea ga
crnasBa yCrnoBusTa 3a M3gaBaHETO M M CbOOPa3HO OCOBEHOCTUTE Ha BCEKMU
crnydah [p[a npaBu MpeueHka Mo BbNpoca 3a MpOnopLMOHANHOCTTa Ha
n3nasaHeTo n. /Pewenne C-508/18 n C-82/19 PPU, 1.71/. ocBeH TOBa, Korato
NpaBOTO Ha M3gaBallaTa Obp)KaBa 4neHka NpeaocTaBst KOMNETEHTHOCTTA 3a
n3gaBaHe Ha eBpoOmnericka 3anoBeq 3a apecT Ha opraH, KOWTO, Makap 1 ga
y4yacTBa B NpaBopa3faBaHETO B Ta3n AbpKaBa 4neHka, cam no cebe cu He e
CbA, peleHneTo 3a M3gaBaHe Ha TakaBa 3anoBeq 3a apecT W, Hapend C
ApYyroTo, NpPonopLMOHanHOCTTa Ha ToBa pelleHne Tpsabea aa moraT ga 6vaat



npegmeT Ha cbaebHO NPOM3BOACTBO B AbprKaBaTa YNeHkKa, KoeTo Aa oTroBaps
B MbJfilHA CTeneH Ha MW3UCKBaHWATA, MPUCbLUM Ha edekTuBHata cbaebHa
3awmTa. Jlnncata Ha BB3MOXHOCT 3a TakbB CbAebeH KOHTPON Hsama aa
3acerHe wusgasawms opraH, Ho TpsabBa ga ©Obae B3eTa npeasua npu
npeueHkaTa Ha 3akoHocbobpasHocTTa Ha E3A.

OT1 momeHTa, B KOMUTO TpsibBa ga uma edekTuBeH cbaebeH KOHTpon,
CbabT Nnoco4ysa, Ye NPOMOpPLMOHANIHOCTTA Ha PELLEHMETO Ha NpoKypaTypaTta
3a n3gaBaHe Ha eBponeincka 3anoBes 3a apecT MoXe Aa noanexu Ha cbaebeH
KOHTPOM npeau Unu nodtM efHOBPEMEHHO C M34aBaHETO M U BbB BCUYKM
crnydvau crieql usgaBaHeTo Ha eBponenckaTa 3anoBes 3a apecT, Tbi KaTo TO3u
KOHTPOM MOXe Aa ce OCbLLEeCTBM B 3aBUCMMOCT OT obcToaTencreaTa npeau
unu cnepg hakTMyeckoTo npefaBaHe Ha uckaHoto nuue. ( Parquet général du
Grand-Duché de Luxembourg wn Openbaar Ministerie, C566/19 PPU
n-C626/19 PPU, 1.70 n 71).

CnepBa ga ce otbenexu, Ye OOpU B HakasaTesnHu NPOU3BOACTBA 3a
n3NbfHEHME Ha Npucbaa nuwasaHe oT ceBobofa UM MApKa 3a HEOTKIOHEHME
3agbpxaHe noA CTpaxa, unvM [OopuM B HakasaTenHu npou3BOACTBA MO
CbLUECTBO, KOUTO ca U3BbH 06xBaTa Ha PamMKOBOTO pelleHMe U Ha NpaBoTo Ha
EBponenickma cblo3, AbpXaBUTe YNEHKM BCE MaK ca ONbXHM Aa 3auuTaT
OCHOBHUTE NpaBa, 3anerHanu B KoHBeHumsita unm B un. 6 n 47 ot K3MNM4ocC,
U1 YCTaHOBEHU B HaUMOHANHOTO MM npaso (pewenune F, C-168/13, 1.48)

AcHo e, ye CbabT e ybeneH, ye korato opraHbT, u3gasaw, E3A ot
AbpXaBaTa-yneHka, € pasfnunyeH OT CbAaud, HauuMoHanHata npoueaypa 3a
nsgasaHe Ha E3A BkniouBa HauumoHarnHa 3anosef 3a apecT UNKU paBHOCTOEH
cbaebeH akT un cneq nsgaBaHeTo Ha To3u akT E3A TpsabBa ga nognexu Ha
edekTMBeH cbaebeH KOHTpoON, npean 3agbpxaHoTo nuue pAda Obae
NpexBbprieHo B AbpKaBaTa-yreHka Ha €4HO OT NOoCOYEeHUTE HMBA Ha cbaebHa
3awmTta.Korato opraHbT, MOCOYEH OT AbpXKaBaTa-YfeHka, € Cbaus, Toraea
edeKkTMBHaTa 3aliuTa e rapaHTupaHa, Tbil KaTo NPY B3EMAHETO Ha peLUEHNETO
3a nspgaBaHe Ha E3A e um3BbplueHa OuUeHKa Ha 3akoHOCbOOpasHOCTTa Ha
HaUMOHaNHUA akT 3a apecT, u3gagaeH oT Apyr cbaebeH opraH B gbpkaBaTta-
YfieHKa CbrnacHo YneH 6. Taka Ye CbMHUTENHN OT rnegHa To4YKa Ha BpeMeTo
ca camo cnyyauTe, KoraTo MPOKYpopbT € opraHbT, udgasaw, E3A.Toraea
e(EKTUBHUAT KOHTPON O3HayaBa, 4e MOHEe peLleHWeTO 3a u3gaBaHe Ha
HaunoHanHa 3anoBe[ 3a apecT ce B3ema Npsiko crieq 3anoBe Uiv pelueHme
Ha CbOusa UNKn TakbB BUA aKT € AOMbIIHUTENEH KbM npoueayparta.

Bb3MOXHO € fja uMa pasnuyHu criydam B pasfmyHUTe AbpXKaBu-YreHKu:
-E3A ce mnspgaBa OT cbausa UM C y4acTMeTO Ha CbAVA/NPSK unum Henpsk
kKoHTpon/, Ho E3A ce n3gaBa oT npokypop.B To3u cnyyan nbpBOTO HMBO Ha
3awuTa ce npunara npean nuueTo ga 6bae NPexBbPeHo;
- HOX[ ce mnsgaBa oT CbaAusA UM C y4acTMETO Ha CbAUA/NPSK MU HENpsK
KoHTpon/ , Ho E3A ce nsgasa OT NpoKypop CbrNacHO peLleHneTo Ha cbaa unm
HeroBsaTa 3anoBef. B To3n cniyyan aBeTe HMBa Ha 3awimMTa ca NpUnoXmMmn oLle
npeau nuueTo fa 6bae 3aabpXkaHo B Apyra ObpKaBa YreHKa;
E3A He ce nsgaBa OT Cbaus UM C y4acTUETO Ha Cbaus, HO MMa HaasexeH
cbaebeH KoOHTpon cnen ¢akTUYEecKOTO 3agbpkaHe Ha nuueTo B gpyra
AbpXaBa-yneHka, a E3A He ce nsgaBsa OT Cbausl, HO NOANEXN HA HaaeXeH
cbaebeH KOHTpPON nped Cbh B AbpXkaBaTa-uneHka cnej akTuyeckoTo
3agbpKaHe Ha NUUETOo B Apyra ObpxaBa-dneHka. B To3u cnyyan gsete HuBa



Ha 3awwmTa ca ePekTUBHM 1 NPUNOXKNMU Cnes 3aabpKXaHeTo Ha NMUETOo B Apyra
AbpXaBa-YneHka;

E3A ce nsgaBa He OT cbaust UM € y4acTUETO Ha Cbausl, HO HAMA ePEKTUBEH
cbaebeH koHTpon, a E3A ce nsgasa He OT Cbaus, HO NOASIEXM HA HaONEXeH
cbaebeH KOHTPON nped Cba B AbpXKaBaTa-uneHka cnej gakTuyeckoTo
3abpXaHe Ha Nn1MLEeTOo B Apyra Abp)KaBa-yrieHka;

-HakasaTtenHata 3anoBea He ce usgasa OT CbAWsS UMK C y4acTUETO Ha Cbans
W B HauMoOHanHata cuctemMa nunceBaT SACHM npasBuna, ypexaawm cbaebHus
KoHTpon, a E3A He ce u3gaBa OT CbAMA UNKU C y4acTMETO Ha CbausA U B
HauuoHanHaTa cucTtema nunceaT SCHW npasBuna, ypexgawm cbaebHus
KOHTpOM npean hakTU4ecKoTo NpexBbpIIiHE HAa apecTyBaHOTO Nuue oT Apyra
AbpXaBa-YneHka;

- HAIN He ce n3gaBa OT CbANSA UMK C Y4aCTMETO Ha CbAMS U B HauMOHanHaTta
cucTema nunceaT ACHU nNpasuna, ypexaawm cbaebHusa koHTpon, a E3A He ce
n3gaBa OT CbAUSA UMM C y4acTMETO Ha CbaMA M B HauuMoHanHata cuctema
n306LL0 NunceaTt SCHW Npasuna, ypexaawm cbaebHNa KOHTPOTT;

-E3A ce wuspgaBa oT opraH Ha u3NbAHWTENHaTa BNacT, HO crneg unuM no
pasnopexaaHe Ha NPOKYpop U ce npunara HaanexeH cbaebeH KOHTpon cneg
hakTU4eckoTo 3agbpkaHe Ha nvueto, a E3A ce usgasa oT npokypop, HO
ycrnoBuATa 3a u3gaBaHeTo W nognexar Ha cbaebeH KoOHTpon cnen
haKTN4eCKOTO NPEXBBPSIHE HA 3a4bPXKAHOTO NULE;

-HakasatenHaTa 3anoBeg He moxe ga 6bae ycnosue 3a usgasaHe Ha ESA,
TbW KaTo T 06EKTMBHO HE OTrOBaps Ha HEMHUTE Lenu n PyHKUUN - Taka ve TS
He e MsipKa 3a apecT Unu 3aabpXXaHe Ha 0OBUHAEMO NuLe.
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Right to an effective remedy

NIKOLAY ANGELOV

JUDGE at ADMINISTRATIVE COURT
SOFIA CITY

Article 47 of the EU Charter

*Right to effective remedy: Everyone whose rights and
freedoms guaranteed by the law of the Union are violated
has the right to an effective remedy before a tribunal in
compliance with the conditions laid down in this Article.
eRight to court: Everyone is entitled to a fair and public
hearing within a reasonable time by an independent and
impartial tribunal previously established by law. Everyone
shall have the possibility of being advised, defended and
represented.

eRight to legal aid: Legal aid shall be made available to
those who lack sufficient resources in so far as such aid is
necessary to ensure effective access to justice
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Article 6 and 13 of the European Convention
on Human Rights

¢ Right to fair trial (Article 6.1): In the determination of his civil rights and
obligations or of any criminal charge against him, everyone is entitled to a
fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. [...]
e Presumption of innocence (Article 6.2): Everyone charged with a
criminal offence shall be presumed innocent until proved guilty according
to law.
e Minimum procedural rights in criminal proceedings (Article 6.1): for
example: Everyone charged with a criminal offence has a right to free
assistance of an interpreter if he cannot understand or speak the language
used in court.
¢ Right to effective remedy: Everyone whose rights and freedoms as set
forth in this Convention are violated shall have an effective remedy before
a national authority notwithstanding that the violation has been
committed by persons acting in an official capacity

Scope of applicability of the EU Charter

. C-617/10 Akerberg Fransson
e fundamental rights guaranteed in the legal order of the EU are
applicable in all situations governed by European Union law, but not
outside such situations. In this respect the Court has already observed
that it has no power to examine the compatibility with the Charter of
national legislation lying outside the scope of European Union law. On the
other hand, if such legislation falls within the scope of European Union
law, the Court [...] must provide all the guidance as to interpretation
needed in order for the national court to determine whether that
legislation is compatible with the fundamental rights the observance of
which the Court ensures
e ,national authorities and courts remain free to apply national standards
[...], provided that the level of protection provided for by the Charter, as
interpreted by the Court, and the primacy, unity and effectiveness of
European Union law are not thereby compromised”
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Positive approach of Article 47 of the Charter

o Asylum cases Case C-562/13, Abdida
e Use of the European Arrest Warrant —e.g. C-216/18
PPU  (Celmercase),C-448/20 PPU,C-648/20 PPU
e Access to preliminary ruling procedure -Case C-
263/02 P, Jégo Quéré
* Access to legal aid in civil cases, e.g. C-279/09, DEB
Deutsche Energiehandels-und Beratungsgesellschaft
mbH V. Bundesrepublik Deutschland
e Definition of ,tribunal”, e.g. CJEU, C-363/11

The influence of the practice of European Court of
Human
Rights

e application to the ECtHR is an ultimate remedy to any victim of
human rights’ violation, provided exhaustion of domestic remedies
e therefore, Art. 6 and Art. 13 ECHR is usually interpreted in
different contexts than Art. 47 of the Charter. It is not just a general
assessment of domestic regulations, but also they practical use, e.g.
¢ Access to courts (court fees, legal aid);

access to a lawyer (Salduz V. Turkey)
. standards of proceedings (fair trial)
¢ Disciplinary sanctions against judges, removal from judicial positions
(Volkov V. Ukraine)
¢ Length of proceedings and existence of domestic remedies (e.g. Kudta
V. Poland)

¢ Due to the expan5|on of the EU legislation and rule of law issues, the
case-law of the CJEU is more and more interlinked with Article 6 ECHR
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Right to an effective remedy

e remedy must be effective and practical, and not

illusory and theoretical
-general legal standard
e right to compensation for violation of EU law by
national authorities

e it is responsibility of the EU Member States to create
a system of remedies, when the EU does not regulate
it, C-583/11P, Inuit Tapiriit Kanatami
e remedy should be provided in case of violation of EU
law by domestic authorities (long-standing case-law of
the CJEV)
e specific performance, including injunctions, interim
measures, C-314/12, UPC Telekabel Wien

Judicial independence standards in the case law

of CJEU

e Article 19 of the Treaty on European Union —principle of effective
legal protection
e C-64/16, Associacdo Sindical dos Juizes Portugueses, judgment of
27 February 2018
In order for [the effective legal protection] to be ensured,
maintaining such a court or tribunal’s independence is essential, as
confirmed by the second subparagraph of Article 47 of the Charter,
which refers to the access to an ‘independent’ tribunal as one of
the requirements linked to the fundamental right to an effective
remedy.
The guarantee of independence, which is inherent in the task of
adjudication [...] is required not only at EU level as regards the
Judges of the Union and the Advocates-General of the Court of
Justice, as provided for in the third subparagraph of Article 19(2)
TEU, but also at the level of the Member States as regards national
courts.
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CJEU case-law in judicial independence

cases
. C-192/18, independence of ordinary courts
. C-619/18, early retirement for Supreme Court judges
e C-791/19, operation of the Disciplinary Chamber of the Supreme Court (including the interim
measure of 8 April 2020), judgement from 15.07.2021
e C-824/18, lack of judicial review from decisions of the National Council of Judiciary concerning
appointment of judges
e C-585/18, C-624/18 and C-625/18, status of judicial nominations made by the new National
Council of Judiciary

e European Arrest Warrant cases (recent judgment of 17 December 2020, C-354/20 PPU and C-
412/20 PPU)

¢ No general prohibition due to systemic deficiencies, but in case of individual situation of the
person concerned, the nature of the offence in question and the factual context in which that
European arrest warrant has been issued, there are substantial grounds for believing that, on
account of those deficiencies, that person will run a real risk of breach of his or her right to a fair
trial once he or she is surrendered to those authorities

EU law precludes the regime in force in Poland which permits the Minister for Justice to second
judges to higher criminal courts; secondments which that minister - who is also the Public
Prosecutor General - may terminate at any time without stating reasons -

Judgment of 16.11.2021 in Joined Cases C-748/19, C-749/19, C-750/19, C-751/19, C-752/19, C-
753/19, C-754/19

EU law precludes a national supreme court,
following an appeal in the interests of the law
brought by the Prosecutor General, from
declaring a request for a preliminary ruling
submitted by a lower court unlawful on the
ground that the questions referred are not
relevant and necessary for the resolution of
the dispute in the main proceedings
/Judgement of 23.11.2021 C-564/19/
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Simpson case —standard for the EU

* Joined Cases C-542/18RX-1l andC-543/18RX-l, Erik Simpson

¢ Judicial independence standards ,require rules, particularly as regards the
composition of the body and the appointment, length of service and grounds for
abstention, rejection and dismissal of its members, in order to dispel any reasonable
doubt in the minds of individuals as to the imperviousness of that body to external
factors and its neutrality with respect to the interests before it. As regards
appointment decisions specifically, it is in particular necessary for the substantive
conditions and detailed procedural rules governing the adoption of those decisions to
be such that they cannot give rise to such reasonable doubts with respect to the
judges appointed”
e Article 47 of the Charter and Article 6 ECHR: “organisation of the judicial system
does not depend on the discretion of the executive, but that it is regulated by law
emanating from the legislature in compliance with the rules governing its jurisdiction.
[It] covers not only the legal basis for the very existence of a tribunal, but also the
composition of the bench in each case and any other provision of domestic law which,
if breached, would render the participation of one or more judges in the examination
of a case irregular, including, in particular, provisions concerning the independence
and impartiality of the members of the court concerned.”

11

ECtHR standard

e ECHR judgment of 1 December 2020, Gudmundur Andri Astrédsson v. Iceland,
application no. 26374/18 [Grand Chamber]

* Three-level test of evaluation whether the Court is independent (from the executive
branch):

1. There must, in principle, be a manifest breach of the domestic law, in the sense that
the breach must be objectively and genuinely identifiable as such.
2. The breach in question had to be assessed in the light of the object and purpose of
the requirement of a “tribunal established by law”, namely to ensure the ability of the
judiciary to perform its duties free of undue interference and thereby to preserve the
rule of law and the separation of powers.
3. The review conducted by national courts, if any, as to the legal consequences —in
terms of an individual’s Convention rights —of a breach of a domestic rule on judicial
appointments played a significant role in determining whether such breach amounted
to a violation of the right to a “tribunal established by law”, and thus formed part of
the test itself.
ECHR Judgement of 8 November 2021 in case Dolifska-Ficek and Ozimek v. Poland
and Judgement of 22 July 2021/final 22.11.2021/- in case RECZKOWICZ v. POLAND

12

30/11/2021



Conclusions

e The principle of mutual trust and recognition of
judgments require common standards concerning
judicial independence in different Member States
e CJEU and ECtHR in their legal dialogue are setting
standards of right to fair trial, access to tribunal and
legal aid
e The European Union is significantly involved into
establishing minimum procedural rights in criminal
matters
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®uHaHcUpaHo oT nporpama ,MpaBocbave” Ha EBponeiickus cbio3 (2014-2020)
CbAbpXaHMeTO Ha Ta3u JOKyMEHTaLMs 0TpassBa eNHCTBEHO Bb3rNeanTe Ha aBTopa, 3a KOeTo TOW HOCHU MbNiHa
OTrOBOPHOCT.

EBponeiickaTa KOMUCUSA He Noema HUKakBa OTFOBOPHOCT 3a CbAbpXkaljaTta ce B Hest MHopmaums.

lMpaeo Ha edpekmueHO cpedcmeo
3a 3ayuma

HMKONAN AHTENIOB

CbAAINA B AODMUHUCTPATUBEH CbA,
Coodusa Cntu

Ynen 47 ot XapTtata Ha EC

-MpaBo Ha epeKkTMBHA NpasBHa 3alumTa: BcAako aunue, YumnTo npasa u
cBoboau, rapaHTMpaHM OT NpaBoTo Ha Cblo3a, ca HapylleHWn, UMa
npaBo Ha epeKTUBHM NpaBHW CcpeacTBa 3a 3aluuMTa npea Cba B
CbOTBETCTBME C YC/NOBUATA, NpeABUMAEHWM B HaCTOAWLMA YeH.
-MpaBo Ha cba: BcAko avue uma npaBo Ha CNpaBeannBo M
ny6aMUYHO rnedaHe Ha [AenoTo B pasyMeH CPOK OT He3aBUCUM U
6e3npucTpacTeH cba, NpeasapuTenHO Cb3AafeH CbC 3aKOH. Bcekun
MMa Bb3MOXHOCT fAa b6bAe KOHCYNTMpaH, 3awuTaBaH U
npeAacTaBnABaH.

-MpaBo Ha npasHa nomoul: MpaBHa MOMOLL ce NpeaocTaBs Ha
NvuaTta, KOUTo He pasnonarart ¢ A0CTaTbYyHO CPeAcTsa, AOKOKOTO
TakaBa Momoll, e HeobxoAMma 3a ocurypasaHe Ha edeKTMBeH
A0CTbN A0 NpaBoCbaue
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YneHoBe 6 un 13 o1 EBponenckata KOHBeHUMA
3a npasata Ha 4yoBeKa

* - MpaBo Ha cnpaBeannB cbaebeH npouec (4neH 6.1): NMpu onpesensaHeTo
Ha HEeroBWUTe rpa*KAaHCKM NpaBa M 3a4b/IXKEHUA WM Ha KaKBOTO U Aa e
HaKa3aTe/IHO 0O6BMHEHME CpelLLly HEero BCEKM MMA NPaBOo Ha CNpaBesnuBo 1
nyb6iM4YHO rnefaHe Ha f[eN0TOo B pPasymMeH CPOK OT Hes3aBUcUM U
6esnpucTpacTeH cba, Cb3gageH CbC 3aKOH. [...]
- Mpesymnuma 3a HEBMHOBHOCT (4neH 6.2): BcaAko nvue, 06BMHEHO B
M3BbPLUBaHE Ha MpPecTblN/eHMe, Ce CYMTA 32 HEBMHHO OO0 AOKa3BaHe Ha
BMHaTa my no 3aKOH.
- MMHUMManNHW NpoLecyanHu NpaBa B Haka3aTe/IHOTO NPOM3BOACTBO (Y4neH
6.1): Hanpumep: Bcako nnue, 06BMHEHO B M3BbPLUBAHE HA MPECTb/IeHUE,
MMa npaBo Ha 6e3nsaTHa Nnomoly, OT NPeBoAaY, aKo He pa3dbupa uam He
rosopm e3MKa, M3NoN3BaH B cbaa.
- MpaBo Ha edeKTUBHM NpPaBHW CPeACTBa 3a 3almTa: Beeku, unnto npasa u
cBoboam, npeasuaeHn B HactoawaTta KoHBeHLMA, ca HapyweHu, Tpabsa
Ja MMa npaBo Ha edeKTMBHWM NpaBHW CPeacTBa 3a 3almTa npes
HaUMOHaNeH opraH, He3aBUCUMO Ye HapyLLIEeHMETO e U3BBLPLUEHO OT U3,
AeNCTBaLlM B KQUeCTBOTO CU Ha ANbXKHOCTHU nua.

MpunoxHo none Ha XapTtaTta Ha EC

- C-617/10 Akerberg Fransson
- "OCHOBHMTe NpaBa, rapaHTMpaHu B NpaBHMA pes Ha EC, ca npunoxumm
BbB BCUYKM CUTYALMK, PErynIMpaHm oT NpaBoTo Ha EBponelickua cbios, HO
He M U3BBH Te3n cuTyaumu. B ToBa oTHoweHMe CbabT Beve e oTbennssan,
ye He pasnonara c NPaBoOMOLLUA Aa NPOBepPABA CbBMECTMMOCTTA ¢ XapTaTa
Ha HaUMOHaNHO 3aKOHOAATENCTBO, KOETO Ce Hamupa M3BbH 06xBaTa Ha
npasoto Ha Coblo3a. OT Apyra cTpaHa, aKo TaKoOBa 3aKOHOZATENCTBO
nonaga B NPWIOXKHOTO Mosie Ha NpaBoTo Ha Cblo3a, CobawT [...] TpabBa Aa
NnpeaocTaBy BCMUYKM HACOKM 3a Tb/IKYBaHe, HEOOXOAMMM Ha HALMOHANHMUA
CbA, 3a Aa onpefeny [anu TOBa 3aKOHOLATE/NCTBO € CbBMECTUMO C
OCHOBHUTE npasa, yneto crnassaHe CoanbT rapaHTmMpa
- "HauMoHaNHWUTe OpraHM U CbaAuAMLWA ocTaBaT cBoboaHM aa npwuaarat
HauMoOHanHUTE Hopmu [...], Npu ycnoBue Ye MO TO3M HAYMH He ce
HaKbpHABA PABHMULLETO Ha 3aWwmTa, NpPeaABMAEHO B XapTaTa, KaKTo e
Tb/IKyBaHa oT CbAa, U BbPXOBEHCTBOTO, €AMHCTBOTO U ePEKTUBHOCTTA Ha
npaBoTo Ha Cbto3a"
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Mo3nTtnBeH noaxon KbM YneH 47 ot XaprtaTa

- Jena 3a npepoctaBaHe Ha y6exuuwe [deno C-562/13,
Abdida

- W3non3BaHe Ha eBponeKcKkaTa 3anoBes, 3a apecT -

Hanpumep pena C-216/18 PPU (Celmercase), C-448/20

PP

U, C-648/20 PPU
- Joctbn Ao npoueaypa 3a NPeroauumanHo 3anuTeaHe -
Aeno C-263/02 P, Jégo Quéré

- [octbn A0 npaBHa MNOMOLL, MO TFPaKAaHCKM gena -

Hanpumep aeno C-279/09, DEB Deutsche Energiehandels-

und Beratungsgesellschaft mbH cpewy Bundesrepublik
Deutschland

- Onpegenexue 3a "cba", Hanpumep CEC, C-363/11

BAnAHWETO Ha NpaKTMKaTa Ha EBponencknsa cba no
npaBaTa Ha YOBeKa
npaBaTa Ha YOBeKa

- »kanbata po ECMY e KpailHO cpeacTBO 3a 3alMTA Ha BCAKA KepTBa Ha
HapyleHMe Ha npaBaTa Ha YOBEKa, NMPW YC/AOBME Ye Cca U3YepnaHu
BbTpPELIHONPaBHUTE cpeacTea 3a 3awmTa.
- cneposaTeNiHo yn. 6 u un. 13 ot EKMY obukHOBEHO ce Tb/KyBaT B
pasfiMyeH KOHTEKCT oT un. 47 oT XapTaTa. CTaBa BbNpoc He camo 3a obLa
OLEHKa Ha BbBTPELHUTe pasnopesbu, HO M 3a TAXHOTO MNPAKTUYECKO

n3nonseaHe, Hanp.

- focTbn Ao cbamnmua (cbaebHU TakeK, NpaBHa NoMoLL);
[0CTbN 4o aaBoKat (Salduz cpely Typums)
- cTaHgapTv Ha Npou3BoOACTBOTO (cnpaBegnus npouec)
- AMCUMNAMHAPHM CaHKLMKM CpeLly CbauW, OTCTPaHABAHE OT CbAebHM AbKHOCTU
(Volkov cpeluy YKpaliHa)
- MPOAB/MKUTENHOCT Ha MNPOM3BOACTBOTO M HaAMuYME Ha BbTPELHOMNPaBHM
cpeacrea 3a 3almTa (nanp. Kyana cpeuly Monwa)

- Mopaau paswmnpaBaHeTo Ha 3aKkoHoAaTencTeoTo Ha EC n BbnpocuTe, CBbP3aHU C
BbPXOBEHCTBOTO Ha 3aKOHa, CbAebHaTa npakTuka Ha Cbaa Ha EC e Bce no-tacHO
cBbp3aHa c uneH 6 ot EKMNY
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MpaBo Ha epeKTUBHO CPeaCcTBO 33
3awmTa

* - CpeactBoTo 3a 3awWmTa TpAbBa A3 6bae ePeKTUBHO U
NPakTMYHO, a HE  WI30PHO U TEOPETUYHO.

-0buy, npaseH cTaHAapT
- NpaBo Ha obes3weTeHne 33 HapyLeHWe Ha NpaBoTo Ha EC
oT CTpaHa Ha HaUMOHaNHUTE opraHu

- AbpKasuTe-yneHKkn Ha EC ca OTroBOopHM 3a Cb3aaBaHETO
Ha cMCTema OT CpeAcTBa 3a NpaBHa 3awmTa, Korato EC He A
perynmpa, C-583/11P, Inuit Tapiriit Kanatami
- cnepBa Aa ce OCUMrypw CpeacTBo 3a 3aluTa B C/y4vaid Ha
HapyweHMe Ha NpaBoTo Ha EC oT cTpaHa Ha HauMOHaNHUTE
opraHmu (TpanHa npakTUKa Ha CEC)
- KOHKPETHO W3MbJIHEHME, BKAKYUTENIHO  CbAeOHM
pa3snopexaaHusa, BpemeHHM mepku, C-314/12, UPC
Telekabel Wien

CTaHAaQpTV 3@ HE3AaBMCUMOCT Ha cbaebHaTa
BNACT B NpakTukaTta Ha CEC

* - YneH 19 ot [orosopa 3a EBponeiickuAa cbio3 - NPUHUMM Ha

edeKkTUBHa npaBHa 3almTa
- C-64/16, Associacdo Sindical dos Juizes Portugueses, PeweHne ot
27 deBpyapu 2018 r.

3a pa 6bae ocurypeHa [edekTMBHaTa npaBHa 3awmMTal, oT
CblLECTBEHO 3HaYeHMe e 3ana3BaHeTo Ha He3aBMCMMOCTTa Ha TaKbB
cba, MAM TpubyHan, KaKTo ce MoTBbp)KAaBa OT uyneH 47, BTopa
a/NnHea oT XapTaTa, KOMTO Moco4Ba AocTbna A0 "HesaBucum" cba,
KaTo eAHO OT WM3WUCKBAHMATA, CBbP3aHM C OCHOBHOTO MpPaBoO Ha
epeKTUBHU npasHM cpeAacTsa 33 3awmTa.
lapaHUMATa 3a HE3aBUCMMOCT, KOATO e MpUCbLLa Ha 3adadvaTta 3a
npousHacAHe [..], ce uM3MckBa He camo Ha pasHuue EC no
OTHOLIeHMe Ha cbauuTe Ha Cblo3a U reHepanHUTE afsBoKaTU Ha
CbAaa, KaKkTo e npeasuaeHo B YneH 19, naparpad 2, Tpera anvHes
[EC, HO M Ha paBHULLE AbPNKaBM YJEHKM MO OTHOLUEHME Ha
HaUMOHaNHUTE CbANANLLA.




CbaebHa npaKktMka Ha Cbaa Ha EC B obnacTtTa Ha
cbaebHaTa He3aBUCMMOCT

aena
C-192/18, He3aBUCUMOCT Ha 06MKHOBEHUTE cbanaMLWA
C-619/18, paHHO NEHCMOHUPaHe Ha Ccbamu oT BbpxoBHUA cbA,

- C-791/19, ¢yHKUMOHMpPaHe Ha [AuMcuMnanHapHaTa Kamapa Ha BbpxoBHMA Cbg, (BKIOYMTENHO
BpemeHHaTa MApPKa or 8 anpun 2020 r.), peweHne ot  15.07.2021 r.
- C-824/18, nunca Ha cbaebeH KOHTPON BbpXy peleHuaTa Ha HauuoHanHua cbeeTt Ha cbaebHaTa

BacT OTHOCHO Ha3Ha4yaBaHeTo Ha cbamn
- C-585/18, C-624/18 n C-625/18, cTaTyT Ha Ha3HaYeHWATa Ha CbAMWM, HANPaBEHW OT HOBMA
HaumnoHanen cbBeT Ha cbaebHata BacT

- [iena, CBbP3aHu C eBponeicKkaTa 3anoBes, 3a apecT (HeoTgaBHAWHO pelweHne ot 17 aekemspu
2020r., C-354/20 PPU 1 C-412/20 PPU)

- Hama o6wa 3abpaHa nopagmn CUCTEMHU HEAOCTATbLM, HO B C/IyYait Ye UHAMBUAYANHOTO
NONOKEHME Ha 3aCErHaTOTO JIMLLE, ECTECTBOTO Ha BbMNPOCHOTO NPEcTbAeHue U paKTMyeckaTa
06CTaHOBKa, B KOATO € M34ajeHa Ta3u eBporelicka 3anoBes 3a apecT, MMa CepMO3HM OCHOBaHWA Aa
ce CMATa, Ye Nopaam Te3n HeAOCTaTbLM TOBA MLE Lie 6bAe U3N0KEHO Ha PeasieH PUCK OT
HapyLuiaBaHe Ha NPaBOTO My Ha cnpaBeavB cbaebeH npouec, ciea Kato 6bae npeaaseHo Ha Tesn
opraHu.

MpasoTo Ha EC He gonycka aeictawymsa B Moswa peskunm, KOMTo NO3BONABA HA MUHUCTLPA Ha
NPaBOCHAMETO A3 KOMAHAMPOBA CbAMM BbB BUCLIMTE HAKa3aTe/IHU CbAUANLLA; KOMAHAMPOBAHETO,
KOETO TO3U MMUHUCTBP - KOWTO € M [NaBeH NMPOKYPOP - MOXKE Aa NMPeKpaTy no BCcAKo Bpeme, 6e3 aa
NMOCOYBa MPUUYUHM -

PeweHue o1 16.11.2021 r. no cbeanHeHun aena C-748/19, C-749/19, C-750/19, C-751/19, C-752/19,
C-753/19, C-754/19

MpaBoTo Ha Cblo3a He AoNycka HauuoHaseH
BbPXOBEH Cb/, CNen KaTo € Ce3npaH C *kanba B
MHTEPEC Ha NpaBoOTO, NoAadeHa OT MNaBHUSA
NPOKypop, Aa 065BM 33 HE3aKOHOCLOOpPA3HO
OTNPaBeHO  OT  MNO-HMCWA MHCTaHUMA
npelogMuuanHo  3anuTBaHe, TbW  KaTo
MOCTaBEHUTE BBLMPOCKM He Ca PEeNeBaHTHU U
HeobxoaMmMM 3a pellaBaHETO Ha cnopa B
rnaBHoTo  npousBoactso  /PeweHne  oT
23.11.2021 r., C-564/19/.
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Nenoto Simpson - ctaHaapT 3a EC

- CbeamHenu gena C-542/18RX-11 nC-543/18RX-II, Erik Simpson

- CtaHfapTvTe 3a HE3aBUCMMOCT Ha CbaebHaTa BnacT "M3NCKBAT npasuaa, 0cobeHO Mo OTHOLWEHWe Ha
CbCTaBa Ha OpraHa W Ha3Ha4aBaHeTo, NPOABL/MKUTENHOCTTA Ha paboTaTa M OCHOBAHMATA 33 Bb3AbPKaHe,
OTXBbpAAHE M 0cBODOOXAaBaHE Ha HeroBWTe YneHoBe, 33 [a Ce pa3cee BCAKO PAa3yMHO CbMHEHWe B
Cb3HaHMETO Ha XopaTa OTHOCHO HenoABNACTHOCTTA Ha TO3M OpraH Ha BbHLIHWM GaKTOpPU U HerosaTa
HeyTPasIHOCT MO OTHOLIeHWEe Ha WHTepecuTe, C KOMTO e ce3upaH. LLlo ce oTHacA KOHKpeTHO [0
pelleHMATa 3a Ha3HayaBaHe, HeobxoAMMO e no-CneuuanHo MaTepuanHOMpPaBHUTE YCA0BUA W
noapobHuUTe NpouecyasHn NpaBuaa, ypexaally NpMeMaHeTo Ha Te3n pelueHus, Aa 6baaT Takmea, ve Aa
He moraT Aa npeau3BMKAT TakMBa OCHOBATE/NHW CbMHEHMA MO OTHOLEeHMe Ha HasHavyeHwuTe cbaun'"
- YneH 47 ot Xaprtata u uneH 6 ot EKMY: "opraHusaumata Ha cbaebHaTa cucTema He 3aBUCKU OT
npeLeHKaTa Ha U3MbAHWTENIHATa BAACT, @ Ye TA Ce peryanpa oT 3aKOH, U3XOXAall, OT 3aKoHoJaTeNs, B
CbOTBETCTBME C MpaBWUNaTa, ypexaallin Heroata KOMneTeHTHOCT. Ta [TA] obxBalla He camo MpaBHOTO
OCHOBaHMe 3a CaMOTO CbLUECTBYBaHE Ha CbAa, HO U CbCTaBa Ha CbAebHMA CbCTaB MO BCAKO AeN0 U BCAKA
Apyra pasnopesba Ha BbTPELIHOTO NpaBo, KOATO, aKo b6bJe HapyweHa, 61 HanpaBuaa yyacTMeTo Ha
eAuH WAM noBevye CbAMM B PasrNexgaHeTo Ha AenoTo HepeaoBHO, BKAKOYMTENHO MO-CNeuuanHo
pasnopeabuTte OTHOCHO HE3aBMCMMOCTTa M 6e3NPUCTPACTHOCTTa Ha YeHOBeTe Ha CbOTBETHMA CbA,."

11

Cranpapt Ha ECMNY

- Pewenue Ha ECMY oT 1 gekemepu 2020 r. no genoto Gudmundur Andri Astradsson cpely UcnaHams,
»anba Ne 26374/18 [ronam cbcTas)
- TpucTeneHeH TecT 3a oueHKa Aanu CbAbT € He3aBUCUM (OT M3MbAHUTENHATa BAACT):

1. Mo npuHuun Tps6Ba Aa € Ha/Mue SABHO HapylleHMe Ha BbLTPEWHOTO NpPaBo, B CMUCHA ue
HapylweHueto TpsbBa fa Moxe g3 6bae O6EKTMBHO M peanHO YCTAaHOBEHO KaTo TaKoBa.
2. BbnpocHOTO HapylweHue TpAabBa Aa Ce NpeLeHu B CBETIMHATA HA NPEAMETa U LieATa Ha U3NCKBAHETO
3a ""CbA, Cb3JafeH CbC 3aKOH", a UMEHHO Aa ce rapaHTMpa Bb3MOMKHOCTTAa Ha cbaebHaTa BnacT ga
M3MbAHABA 3a4b/KEHMATA cM 6€3 HeNnpaBoOMEepHa Hameca v Mo TO3M HauMH A3 Ce 3anasAT NPUHUMNUTE
Ha npasosara ObpsKasa " pasaeneHueTo Ha BnacTute.
3. MNperneapbT, U3BbPLUEH OT HALMOHANHUTE CbAWIULLA, aKO MMa TaKbB, OTHOCHO NPaBHUTE NOCAEANLM -
OT FeAHa TOYKa Ha MpaBaTa Ha A3afeHO AvLe No KOHBEHLMATA - OT HapyLIeHWe Ha BbTPELHO NpaBuIo
3a CbaebHUTE Ha3HAYeHUs Wrpae BaXkHa PO/ MpW ONpeAensHEeTo Ha TOBa 43NV TaKOBa HapylueHue
npesAcTaBaABa HapyLWeEHWE Ha NPaBoToO Ha "CbA, Cb34aAeH CbC 3aKOH", M MO TO3W HAYMH NPeACTaB/ABa
yact ot camun Tect.
PeweHne Ha ECMNY ot 8 Hoemspwu 2021 r. no aenoto Doliriska-Ficek n Ozimek c/y Monwa v Pewenune ot
22 1011 2021 r./okoH4aTenHo 22.11.2021/- no genoto RECZKOWICZ c/y MNonwa
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3aK/1Il04YeHuA

- MpuHUMNBT Ha  B3aUMHOTO AgoBepue U
NPM3HABaHETO Ha CbAebHUTE pelleHUA WU3NCKBAT
obwu craHaapT™ 3a cbaebHaTa HE3aBUCMMOCT B
Pa3/INyHUTE ObpPXKaBU-YNEHKN.
- CEC n ECIIY B cBOA npaseH guanor onpeaenar
CTaHAapTUTE 33 NPABOTO Ha cnpaBeanuB cbaebeH
npouec, A0CTbN A0 Cbh W NpaBHA nomouy
- EBponenckmMAT CbHO3 y4yacTBa 3HAYUTENHO B
YCTQHOBABAHETO HA MWHMMAZIHM MpPOoLEeCyaNHU
npaB.a no HaKa3aTenHu aena
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The Right to a Fair Trial

The right of access to court

Legal Aid

Funded by the European Union's Justice Programme (2014-2020).
* * The content of this publication represents the views of the author only and is ‘
his sole responsibility. The European Commission does not accept any

* o K responsibility for use that may be made of the information it contains.

6 Legal aid schemes are a direct consequence of the right of
access to justice.

¢ The rights enshrined by the ECHR must be effective. As
consequence of that, when the assistance of a lawyer is
necessary for an effective access to court, it shall be deemed
as guaranteed by Article 6(1)

(Airey v. Ireland, Judgment of 9 October 1979, para 26).




Legal aid 1n civil proceedings

¢ Legal aid is explicitly provided by Article 6(3)(c) ECHR
with reference to criminal proceedings, where it guarantees
the right to legal assistance when the defendant has
insufficient means to pay for legal assistance, and to get free
legal aid when the interest of justice so requires.

6 The right to legal aid in civil proceedings is not directly
stated in Article 6 ECHR.

Article 6 (1) ECHR

The case-law of the ECtHR derive it from Article 6(1):

‘In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and public
hearing within a reasonable time by an independent and impartial
tribunal established by law (...)’.
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Article 13 ECHR

‘Everyone whose rights and freedoms as set forth in this
Convention are violated shall have an effective remedy
before a national authority notwithstanding that the
violation has been committed by persons acting in an

official capacity’.

Article 47 (1) EU Charter

‘ Everyone whose rights and freedoms guaranteed by the law of
the Union are violated has the right to an effective remedy
before a tribunal in compliance with the conditions laid down
in this Article’
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Article 47 (3) EU Charter

‘Legal aid shall be made available to those who lack
sufficient resources in so far as such aid is necessary to
ensure effective access to justice’.

Legal aid and fair trial

6 The ECtHR examined in its judgments specific
circumstances to decide whether Article 6 requires a State to
provide a litigant with the right to legal aid, in order to
ascertain whether the lack of legal aid would deprive the
applicant of a fair trial.

12/1/2021



12/1/2021

Circumstances examined by the

United Kingdom, para 61)
6 The complexity of case (Airey v. Ireland, para 24)

6 The litigant’s capacity to represent himself effectively (McVicar v. the United
Kingdom, paras 48-62; Steel and Morris v. the United Kingdom, para 61)

6 The necessity, according to national law, to be represented by a lawyer (Airey
v. Ireland, para 26)

6 The financial situation of the litigant (Steel and Morris v. the United Kingdom,
para 62)

6 The litigant’s prospects of success in the proceedings (Steel and Morris v. the
United Kingdom, para 62)

Legal aid and equality of arms

¢ In Steel and Morris v. UK, the ECtHR found a violation of Article
6(1).

¢ The case (so called ‘McLibel’ case) file included around 40,000
pages of documentary evidence, and 130 witnesses were heard;
the first instance trial lasted 313 court days and the appeal 28; the
combined judgments of the trial court and the Court of Appeal
extended to 1,100 pages), and the case had significant financial
consequences for the appellants, who were low income. The Court
reasoned that the appellants were not able to enjoy ‘equality of
arms’ with the opposing side in the absence of legal aid.

10



Excessive financial burden

¢ The right of access to a court is violated when
litigation related filing fees under domestic law impose
an excessive financial burden on the applicant.

11

Excessive financial burden

Kreuz v. Poland, Judgment of 19 June 2001

The applicant alleged that the court fee of PL.Z 100.000
was equivalent to his annual salary at that time and
therefore constituted a de facto bar to his access to court.

12
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Legal aid

Airey v. Ireland, Judgment of 9 October 1979, 26

The ECtHR held that Article 6(1) was violated in a case
where the applicant was not able to bring an action for
separation against her husband due to the fact that she
did not have sufficient financial means to pay for a
lawyer.

13

Legal aid

Airey v. Ireland, Judgment of 9 October 1979, 26

The State does not have to provide free legal aid for
every dispute relating to a ‘civil right’, but Article 6
may oblige the Signatory States to provide the
assistance of a lawyer where professional representation
is necessary in law or due to the complexity of the
procedure.

14
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Legal aid

The ECtHR case law also suggests that it is not sufficient for
the State to grant legal aid to individuals (either in civil or
criminal proceedings), but the State must also ensure that such
assistance be of practical effect.

15

Legal aid

Bertuzzi v. France, Judgment of 13 February 2003, 31

The applicant obtained legal aid but was not able to
make use of it since the opposing party (the defendant)
was a lawyer and because all three lawyers assigned to
the applicant had personal connections to the defendant
and obtained permission to withdraw.

16
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Legal aid

Bertuzzi v. France, Judgment of 13 February 2003, 31

The applicant was not able to have another
lawyer assigned to his case; therefore, he was
unable to start the proceedings.

17

Article 47 CFR

¢ Article 6 ECHR applies to criminal charges and disputes
concerning civil rights and obligations recognised by
domestic law.

6 Article 47 of the EU Charter of Fundamental Rights applies
to rights and freedoms guaranteed by EU law (thus, it has a
wider range), but it applies only when Member States are
implementing EU law.

18
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Legal aid 1n national law

¢ In each legal system of EU Member States there is a specific
scheme regulating legal aid

¢ In some Countries legal aid is provided to natural persons
only; in other Countries it is provided also to legal persons
and, where provided, it may be subject to several differen
requirements.

19

Legal aid in national law

6 There are different approaches on legal aid in European
States.

6 Legal aid can be intended as legal representation before
courts, as legal advice, or eventually as exemption from
paying court fees or for paying one’s lawyer cost.

20
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Legal aid 1n cross-border disputes

¢ At EU level, the Council Directive 2002/8/EC of 27
January 2003 “ro improve access to justice in cross-border disputes
by establishing minimum common rules relating to legal aid for
such disputes” concerns minimum standards for legal aid
systems of EU Member States.

¢ Isitaimed at promoting legal aid in cross-border disputes
for persons who lack sufficient resources to have effective
access to justice.

21

Legal Aid to legal persons

¢ The Directive, however, concerns legal aid with regard only
to natural persons, but does not also mention legal persons.

6 One reason is that legal aid has historically been provided
for citizens with low income or insufficient means. Thus,
since legal persons are primarily profit-seeking entities that
undertake the risks related to their activity, legal proceedings
have been considered as a ‘normal’ consequence of such
risks.

22
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Legal Aid to legal persons

¢ However, legal aid should be considered as a fundamental
right, included in the right of access to justice as enshrined
in Article 47 CFR.

¢ Logical corollary of the above is that the same principles
should apply to both legal and natural persons.

23

Legal Aid to legal persons

6 Does Article 47 of the Charter of Fundamental Rights of the
European Union (CFR) cover also the right of a legal person
to legal aid in civil proceedings?

6 Article 47 (3) CFR stipulates that legal aid shall be made
available to those who lack sufficient resources in so far as
such aid is necessary to ensure effective access to justice.

¢ The Article, however, does not specify who can avail of free
legal aid.

24
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Legal Aid to legal persons

¢ In DEBv. Germany and in GREP v. Freistaat Bayern the ECJ
affirmed that also legal persons can be entitled to legal aid,
according to Article 47(3), under certain circumstances.

25

DEB vs Germany

6 The legal action that the German company intended to
bring against Germany concerned a right granted by EU law
(compensation against the State for damages caused by
violations of their obligation to transpose an EU Directive
in the national law).

6 Therefore, in this case what was at stake was something
more than just the violation of Article 47(3) CFR.

26
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DEB vs Germany

¢ “If DEB is refused legal aid, it will simply be unable to
pursue the action seeking to establish State liability under
that law. In practice, therefore, it would be impossible or, at
the very least, excessively difficult, for DEB to obtain
reparation”.

27

DEB vs Germany

¢ “It should be noted in that connection that, although the
explanations relating to the Charter do not provide any
clarification in this regard, the use of the word ‘ Person’, in
the German language version of Article 47, as opposed to
the word ‘Mensch’, which is used in numerous other
provisions — for example, in Articles 1, 2, 3, 6, 29, 34 and
35 of the Charter — may be an indication that legal persons
are not excluded from the scope of that article”.

28
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DEB vs Germany

¢ “The principle of effective judicial protection, as enshrined
in Article 47 of the Charter, must be interpreted as meaning
that it is not impossible for legal persons to rely on that
principle and that aid granted pursuant to that principle may
cover, inter alia, dispensation from advance payment of the
costs of proceedings and/or the assistance of a lawyer”.

29

DEB vs Germany

6 “Itis for the national court to ascertain whether the
conditions for granting legal aid constitute a limitation on
the right of access to the courts which undermines the very
core of that right; whether they pursue a legitimate aim; and
whether there is a reasonable relationship of proportionality
between the means employed and the legitimate aim which
it is sought to achieve”.

30
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Sociedade Agricola v. Instituto

¢ Differently, in Sociedade Agricola v. Instituto, the Court observed
that “unlike the case giving rise to the judgment in DEB (...),
there is no concrete evidence (...) to indicate that Sociedade
Agricola submitted a request for legal aid for a legal action seeking
to protect the rights conferred on it by Union law”

¢ and: “there is no evidence in the order for reference to indicate
that the objective of the main proceedings concerns the
interpretation or application of a rule of Union law other than
those set out in the Charter”.

31

Sociedade Agricola v. Instituto

In the Sociedade case, the only alleged violation concerned
Article 47(3). All the facts have taken place in a single Member
State, and no violation of specific provisions of the Treaty on
the free movement of services was alleged.

32
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GREP v Freistaat Bayern

Similarly to what the Court stated in DEB vs Germany:

“It 1s for the national court to ascertain whether the conditions
for grant of such aid constitute a restriction of the right of
access to courts”

33

GREP v Freistaat Bayern

al court may take

===

With regard to legal persons,ﬁtile_hatlon
account of their situation:

¢ the legal form of the legal person in question;

é whether it is for profit or not;

¢ the financial capabilities of its members or shareholders;

6 whether it is possible for them to obtain the sums necessary
to bring the court proceedings.

34
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